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THE MARRLQGE LAWS AS FOUND 
IN THE CANONS OF THE CHURCH OF ENGLAND 

Michael P. SAUNDERS 

This study examines the marriage canons contained in the present canonical legislation 
of the Church of England. These canons, B30-836, were promulgated in 1969 and may be 
found in The Canons of the Church of England: Canons Ecclesiasticnl Promulgated by the 
Convocations of Canterbuv and York in 1964 and 1969. 

A broad sweep through English history shows that fiom the time of the Norman 
Conquest until the reign of Henry Vm, the canon law of the Western Church operated 
effectively in the country. Mmiage was generally accepted as being of a religious nature and 
the temporal power lefi such matten to the Church. 

In 1533, Henry VIII gave statutory force to the universal ius commune, thereby creating 
a new body of national ecclesiastical law and through this act of legal fiction created a new 
legislator in rnatters canonical. The Church of England produced new codes of law for itself 
at different times in its history. These historical developments are traced and examined as 
are the various canons that applied to marrîage. 

While the administration of canonical marriage law remained in the hands of churchmen, 
and Church courts alone remained competent to settle matrimonial cases, the question is 
posed: has the Church of England retained the canonical traditions conceming marriage 
which it had operated for a millenium prior to the Reformation? 

This study concludes that the present canon law of the Church of England presupposes 
both the statute and cornmon laws of England and the general pre-Reformation canon law 
of the Western Church, except where that canon law bas been affected by contrary statute or 
custom in England. While the State does not force its laws on the Church, the Church of 
England has accepted most of the statutes which appertain to marriage and has made them 
its own. 

As to the marriage canons, the Church has continued to profess the doctrine of indissolu- 
bility of mariage from the pre-Reformation through the post-Refomation period. Although 
the general concept remains unchanged, its application in the life of the Church community 
has seen varied applications. An investigation into the preliminaries to and capacities 
required for marriage show varying degrees of conformity with pre- 1533 canon law and the 
present ius commune of the Western Church. 

Two senous interventions by Parliament are treated at length: the civil impediment of 
clandestinity introduced in 1753 and the notion of voidable - as distinct fiom void - 
mariages which developed latterly after the closing of the ecclesiastical marriage courts and 
the introduction of divorce a vinculo in 1857. 



1 wish to express my gratituae and apprec ia t ion  to 

EIis Lordship the Bisho9 of Clifton, The R i g h t  Reverena 

Nervyn Alexanaer, wno made it possible f o r  me to corne to 

Sainc P a u l  Universrty to stuay Canon Law and to h i s  V i c a r  

G e n e r a l  and J u d r c i a l  Vicar, The R i g n t  R e v e r e n b  Aonsignor 

Joseph BucKley. k spec ia l  note of thanks to t he  Reverend 

J e a n  T h o r n ,  Dean of t n e  F ~ C U ~ G Y  os Canon L a w ,  Canon Bar ry  

Keeton, Rector of Howden, ana m o s t  ss~eciaily to c h e  

iieverenci Francis Xorrisey O.. 1 . f o r  his sagaci t y  , 

critique and encouragement i n  a i r e c t i n g  t h i s  work. 

Lastly, my tnanks to Xrs. G i n e t t ~  Lapierre  ho t yped  t h e  

final manuscript. 



iii 

TABLE O F  CONTENTS 

PAGE 

INTRODUCTION. . . . . . . . . . . . . . . . . . .  vi 

CHAPTER ONE: THE CANONS OF THE CHURCH OF ENGLAND . 
A.  T h e  Place of Ecclesiastical Law in the 

A n q l i c a n  Church. . . . . . . . . . . . . .  5 

B. The Place of Canon Law i n  E n g l i s h  C i v i l  
Law - A Sistorical Perspective 7 . . . . . .  

1. From Xing Edgar III  to King 
Henry VI11 . . . . . . . . . . . . .  7 . . . .  ii. The Reiqn of King  Henry  VI11 1 3  . . . .  ~ i i .  The Reign O £  Ring Eaward VI. 27 . . . .  iv. The n e i g n  of P h i l i p  and Xary 3 0  

v .  The Reign of 1:ueen Elizabeth 1 3 3 . . .  

i. King James 1 ana "The C a n o n s  of 
1603". . . . . . . . . . . . . . . .  38 

il. The a i n d i n g  Authority of 'The 
Canons of 1603". . . . . . . . . . .  42 

. . . . . . . .  D. Tne Revision of Canon Law. 45  

i. The Revision of The Constitutions 
ana Cancns Ecclesiastical of . . . . . . . . . . . . . .  1 6 0 3 . .  - 

ii. The P r e s e n t  Canon  Law of the Church 
cf Z n q l a n a  - The kuthority of . . . . . . . . . . . . .  Parliament 

CHAPTEK TWC): THE 'PEACHIgG OF THE CHUFtCR O F  ENGLAtJD . . . . . . . . .  ON INDISSOLUBILITY. 61 

. . . . . . . . . . . . . . . . .  3. Civorce. 81 

- 9 -  . . . . . .  r .  The ù ~ v o r c e  ;\cc 3E ~ d 3 7 .  3i 
Fi. The A n q l i c a n  3ishops anc =ne Act of . . . . . . . . . . . . . .  1 3 5 7 . .  8 5  



TABLE OF CGP-ïTEbiTS 

PAGE 

. . . . . . . . . .  C . The L a n b e t h  C o n f e r e n c e s  87 

. . . . . . . . . . . . . . .  . i Divorce 87 . . . . . . . . . . .  ii . Other Concerns 9 4  

. . . . . . . . . .  . a Contrsce'tion 9 4  . . . . . . . . .  . O Nixed Narriages 96 

. . . . . . . . . . . . . .  . D Indissolubility 100 

. . . . . . . . . . . . .  . i Canon 330.1 100 . . . . . . . . . . . . .  ii. Canon 830.2 109 . . . . . . . . . . . . .  iii . Canon  830.3 116 

. . . . .  CHAP-TER THREE: 2EQUIKEt4EhTS FO2 KARaIAGE i l 8  

i . Banns .  Licence o r  2ertificate 
634.1 . . . . . . . . . . . . . . . .  120 

ii . Archbisho? of Canterbury's . . . . . . . . .  Prerogative - 534.2  i 2 5  . . . . . . .  i i i  . Gishopst a ~ g h t s  - 3 3 4 . 3  130 . . . . . . . . .  lv . Certificate - 834 .4  1 3 5  

. . . . . . . . . . . .  B . C l v i l  Requirements 138 

i . C l e r ç y  Bound 5 y  Civil Law . 0 3 5 . 1  . . 138 . . . .  . . i i  Publication of Banns 3 3 5 : 2  140 . . . . . .  iii . Prohibitea Times . 3 3 5 : 3  143 . . . . . .  . iv . Minister's R i q h t s  8 3 5 . 5  146 

C . Xequirernent 3f For3 . "The Anqiican . . . . . . . . . . . . . . . . .  Tametsin 1 5 2  



TABLE 3 F  COgTEhTS v 

PAGE 

. . . .  B . Consanguinity and Affinity O D31:2 184 

. . . . . . . . . . .  . i The Impediment 184 . . . . . . . . . .  . ii The Parker Table 1 9 3  . . . . . . .  iii . P o s  t - P a r K e r  Legislation 198 . . . . . .  . . lv Affinity 50 Just Cause 210 

. . . . . . .  . . C Capacities tor ~ a r r i a g e  8 3 3  213 

D . The Concept of V o i c i  and Voidable Marriage . 225 

. . . . . . . . . . . . . . . . . . . . .  APPENDICES 2 4 4  

A . Xarriage Canons  from t h e  Provinciale . 
1432 . . . . . . m . . . . . . . . . . . .  244 

i3 . #The Proposed Marriage Canons from t h e  
~eforrnatic Lequrn tcclesiasticarun . . . . . . . . . . . . . . . . . . . .  1571 269 . . . . . .  C . T n e  Marriaqe "Canons of 1633". 267 . . .  D . T h e  eroposed Marriaqe C a n o n s  of 1947 291 

i . An Aaàress by the Archbishog of York ra 
"The Harriage of 3ivorceu People in . . . . . . . . .  C h u r c h "  . 9th ?!asch 1985 298 



Narriage is an institution coimon co rnost 

socie t ies  ana to al1  ages of numanity. As s u c n ,  lt is n o t  

a C h r i s t i a n  concept ;  nor 1s it e s s e n t i a l i y  religious in 

eitner form or o r i g i n .  The u n i o n  of a m a n  a n a  a woman is 

a b io log ica l  necessity imposed on t h e  species by the iaw 

of naturs .  As the yrocess of civilization advanceu 

t h r o u g h  t h e  centuries, the t a k i n g  of a p a r t n e r  by force 

or in any o t h e r  way without freely q i v o n  consenL was 

condemnea. iqe n o t i c e  t h a t  the more rofinea t h e  plane O C  

civ~iization, the more selective and  c i i s c r i m i n a t i n g  t h e  

process becalne. 

ivhen t n e  Christian r e i i g i c n  made i t s  i m p a c t  upon 

~ h e  ieqal  system of Z o m e  as a consequence  of che Eaict  of 

N i i a n  i n  3 13 A .  D., t h e  Church found nuzn t n a c  na8 ta b e  

enaurzd or changed if tne Christians ot c h e  ernerging 

C h u r c h  w e r e  ~o practice tne i r  f a i t n  sincerely. T h i s  was 

c e r t a i n i y  t r u é  of narriage. Roman marriage l n  i i s  

aisiercnt forms - coniarroatlo (roligious narriage) , 

ccem~cio ( h i g n e r  f o r m  of civil marriasel, a n a  - usus  (lcwer 

fera of civil narriacje) - haa E a l k n  i n t û  aeçuetüde. M a t  



INTRODUCTIObi v i i  

uid e x i s t  and ~ n a t  the early Church 'nad to c o n t e n d  w i t h  

is w h a t  Naine c a l l s ,  "a marital c e ,  the l a x e s t  t h e  

iqestern world has ever seen ." 1 

\4ith t h e  conversion of t h e  Barbarians and a 

somewhat peaceful and exalteà position now being e n j o y e d  

by t h e  C h u r c h ,  it was only n a t u r a l  for t h e  Church to 

assert i t s  c o n c e p t  of marriage. Xarriage became a 

spiritual concern and it vas oenerally accepted as being 

of a religious n a t u r e .  The C h u r c h  enacted laws to protect  

marriage, t h e  guardians  of whom were the bishops, and the 

temporal powers left s u c h  mattors to t h e  Z h u r c h .  i i i s t o r y  

shows how churchmen cieveloped ana refined the n o t i o n  of 

i~iarriage dith t h e  tendency a t  tirnes t o  legislate to a 

Cegree more n e c e s s a r y  t h a n  wise. bvith the advent of the 

Senaissance and the rediscovery üf ~ h e  Greco-Roman 

culture, o t h e r  stanaards of marality and law became known 

ta educated persons. These àiscoveries were t h e  prelude 

to a systematic s c r u t i n y  of traditional mores a n a  n o m s .  

The Fersons of tne X e w  Learning questioned sany  areas; 

the teachinq of t h e  C h u r c h  was no except ion .  h i t h i n  the 

I, 5. X â i n o ,  . q c c i e ~ t  La%, L o n d o n ,  Jonn : h i r r a y ,  1890, 
o. 1 5 6 .  



INTRODUCTION viii 

realm of ecclesiastical law, the laws of marriage were 

subject to microscopie examination and found by some t o  

be wanting. 

The Reformation produced a reformed Chutch in 

England, a Church subject to the Sovereign and out of 

communion with the See of Rome. While the administration 

of canonical marriage law remained in the hands of 

churchmen, and church courts alone remained competent to 

settle matrimonial cases, the question is posed: has the 

Church of England retained the tradition concerning 

marriage which had been its for a millenium prior to the 

Reformation? The object of this dissertation is to  study 

the canon law of the Church of England, in particulas, 

its marriage legislation. The l a w s  of marriage are like 

any other legal enactments. T h e y  require a system of 

jurisprudence which will both establish legal principles 

and explain the meaning of laws. This study is restricted 

to the practice of the Church of England in England and 

is not extended t o  other churches within the Anglican 

communion. Further, three questions need to be answered: 

(1) w h a t  is the present canonical legislation of the 

Church of England, ( 2 )  what is the legislation regarding 
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marriage, and ( 3 )  since the Reforrnation, has the 

Established Church legislated for itself or has it been 

legislated for by Parliament? Do t he  canonical enactments 

which affect marriage have a basis in ecclesial law or 

are they purely secular, that is, without canonical 

foundation? 



CHAPTER ONE 

THE CANONS 3F THE CHURCH OF ENGLAND 

A consideration of marriage, as it takes place in 

the Church of England,  must be viewed in the light of the 

peculiar relationship which exists between the State and 

the Church of England as established by law. For "the 

process of establishment means that the State has 

accepted the  Church as the religious body in its opinion 

truly teaching the Christian faith and given to it a 

certain legal position and to its decrees, if givon under 

certain legal conditions, certain Legal sanctions. " 2 

This State protection of the Anglican Church is not 

without cost, for, "the eff  ect of the ~eformation 

settlement subjects the Church of England  to the 

legislat ive supremacy of Parliament and to the executive 

and j u d i c i a l  supremacy of the Crown. n 3 

This being the case, two major effects of 

establishment are discernable. F ' i r s t ly ,  t h e  laws of the 

1. Throuqh  a series of s t a t u t e s  enacted by Henry VIII. 

2 .  Xarskall  v. Graham 1907 218 B 112 at p. 126. 

3 .  2.  HA:V, The S t a t e  of Matrimony, L o n d o n ,  S . P . C . K . ,  
1952, pp. 11-12. 



CANONS OF THE CHURCH OF ENGLAND 

Church of E n g l a n d  are incorporated into t h e  law of t h e  

realm as a branch  of general law. Promulgation by 

Par liament is now required, thereby limi t ing sornewhat the 

law's application to persons and causes. Secondly, as 

will be explained l a ter ,  the Convocation of the Church of 

England cannot by its own authority enter on 

ecclesiastical legislation without royal permission, "nor 

make canons without royal licence and assent." 4 

Doctor Aensley Henson, an A n g l i c a n  divine, pointed 

out in 1939 that, "such a r e l a t i o n s h i p  can only be 

reasonable for the State and tolerable for the Church on 

the 

and 

its 

supposition t h a t  the  law of t h e  realm is Christian 

the State, which includes the  Church  as 'built i n t o  

fabric', is Christian. " 5 

Such a position is easily maintained if it is true 

that  the o n l y  narriage l a w  !mown by t h e  Sta te  is 

Christian rnarriage l a w  and if i n  f a c t ,  because t h e  C h u r c h  

of England is t h a t  form of the Christian religion 

e s t a b l i s h e d  by law, it is t h i s  Anglican marriage law w i t h  

which t h e  civil cou r t s  of E n q l a n d  ought to be coqnizant. 

5. A. MENSON,  The Church of Enaland,  Cambridqe, 
T J n i v e r s i t y  Press, 1939, p.  4 8 .  



ciiiie rri recerit I irscory,  the Church of E n g l a n a  is not  the 

y e c ~ i e ;  nos are Z n u r c h  ariu S t a t a  u n i c a i  to the  cegrsê 

cney  once wers. In 1913, Canon S c o t t  hollana comnentec on 

A t  tnis noment t h e  spiritual expression 
of the S t a t e  has to be made, noc t h r o u g h  m e  
Church of the State; f o r  tc 30 this woula 
offend r e i i g i o u s  equality: b u t  through a 
curious rorm of Christianrty micn  nas Seen 
inpoverisheà for t h e  occasion and is ca l l ed  
'undonominationalism' . This is t h e  paracïox. 
T h e  S t a t e  iias a Church  established as  ics 
crgan  on t h e  s-irituai siue or life; y e c  
whenever  narientous sacial noecs reyuize crla 
Sïace  ta a c t  on ~ t = 3  s = ) 1 r l t u a l  s u i e ,  L L  iS 

ro rb ibc i en  co use i t ~  speclal crrgan. It cati 
c n i y  a p p e a r  cm i r i j  r l l r g i c u s  sloe i n  a ï o r n  
w h i c h  ~ e 8 j . e ~  ~ t s  G i t ~ c l a l  r 2 i i o i o n .  I Ihsr?  ars 
Lor i n s t a n c e ,  no s o c i a l  neecs morz ~nornenrcus  
and ~iiore nrar tü ~ i i e  s p i r x u a i  L i r e  [. , . ]  
chai; i,iarriaqo [. . . aiici in inarriaje ;ne 
 caca] ils; i r e c ; _ u e n t l y  : _ ; Z Z L ~ U  ; CCiii ~ i ~ e  

C h u r c n  ' 5  p r i n c l p l r  ana ï r s ü l ~ ~ o n  - 5  

P O ~ L L ~ C A ~  ariu 3oc;al r x s e u i e r ~ c y  A i a i  3 E  i i , ~  o a s r s  

- -  
~ r 3 r  C L ? ~  :tac='~ ~ S ~ C X L  crie S t a t a  ;s  r c - i u c t a n t  c o  

d;;~?.:  =:;e cf  cile îhurch cr Lnr j l a r iu ,  wn;c[: 1;i i ; l aSKy 

âr.2 1:s c w n ,  it :oula D e  cecaü;? the çener.2; i;iitloor: si 



CANONS OF THE CHURCR O F  ENGLAND 

the E n g l i s h  people on marriage is no t  in accord w i t h  t h e  

theory  and doctrine of the Zstablished Church. On the 

other hand, if some would expect t h e  Sta te  to  u p h o l d  the 

Anglican Churchgs teaching on marriage, it must not be 

overlooked that the Church is in Eact a product of 

S t a t u t e  law a n d  is  therefore subject t a  the wish of the 

legislator . In reality, the legislator exemplif ies the 

will of the p e o p l e  expressed i n  t h e  normal political mode 

and executed by Act of Parliament. 

I n  t h e  process of exarnining and commenting upon 

the narriage laws of the Anglican Church, notice must  Se 

t a k e n  of the historical developments as they affectod the 

marriage laws of the Kingdom. This neans that t h e  

marriaqe law of t h e  C h u r c h  of E n g l a n d  as oxgxesçed in the 

canons of that body cannot and should not be examined in 

isolation £rom the s t a t u t e  l a w  of E n g l a n d .  
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A. THE PLACE OF ECCLESIASTICAL L A W  IN TEE ANGLICAN CHURCH 

Before outlining the historical development of t h e  

canons of t h e  Church of England, it would be wor th  noting 

the position canon law enjoys w i t h i n  the Anglican 

communion. Cyril Garbett, t h e  Archbishop of York 

(1942-1956 ) , explained in 1950 the nature of law in t h e  

Anglican Church very succinctly: 

The canons are rules for t h e  Church's 
members, L . 1  t h o s e  who dislike them can 
resign or withdraw £rom t h e i r  membership 
f ... 1 of their own free will they can 
transfer membership [ . . .] or if they so wish 
they can  remain outside al1 Churches . 7  

Such an unequivocal statement dernonstrates an 

attitude not uncommon at that time. The Archbishop went 

on to Say that certain canons could be augmented, amended 

or abrogated as the need arose. He then made the very 

important statement that: " t h e r e  are canons which are 

based on natural 1aw or revelation; these are 

unchangeable and universally binding. 188 

7. C. GARBETT, Church and State in Enqland, London, 
Hodder and Stoughton, 1950, pp. 227-228. 

8. Ibid., p. 228. 



CANONS OF THE CHURCH OF ENGLAND 

Many, if not al1 ecclesiastics, would agree t h a t  

merely ecclesiastical laws can change and often do. They 

would a l s o  agree that the basis of much of the 

legislation on marriage prior ta the Reformation is that 

r e c e i v e d  from Scripture and Tradition. In their 

introduction to the 1969 textr The Canons of the Church 

of Enqland, the Archbishops of Canterbury and York 

s ta ted :  

this c o l l e c t i o n  of canons is not a c o m p l e t e  
statement of t h e  Laws O C  the Church of 
England. It is, in fact, a revision of the 
Code of Canons i s sued in 1603 and covers 
roughly the same areas of Church lifer but 
like t h a t  Code it presupposes both t h e  Common 
and S t a t u t e  l a w  of England and the general 
pre-Reformation Canon L a w  of t h e  Western 
Church, e x c e p t  where that Canon Law has Seen 
affected by contrary s t a t u t e  or custom i n  
E n g l a n d .  I n  this i t  dif f e r s  to some ex ten t  
from the much more comprehensive Code of the 
Roman Catholic Church, and it Eollows t h e  
English secular l ega l  tradition in its 
d i s l i k e  of cornplete codification.9 

The Metropolitans went on to express their hopes t h a t  t h e  

new Law of the Church of E n g l a n d  could be made to perform 

i ts  true Eunction and purgose in t h e  building up of the 

Christian cornmuni ty . 

9. The Canons of the Church of Enqland, Landon,  
S . P . C . K . ,  1 9 6 9 ,  p .  x i .  



B. THE PLACE OF CASObi LAW IN C I V I L  LAN - A f i I Ç T O R I C A L  
PS2SPÈC'I:LVE 

i. Frûm K i n q s  Edgar III to Xenry VI11 

Phe Dooms (Anglo-Saxon oock ot civil laws)  of Kin9 
Ecgar III ( 9 4 4 - 9 7 5  A S )  scatea: 

. ana  the ooraugh  court ~ n a l l  be k e l d  
three t i m e s  in the  y e a r  atia the 
c o u n t y  court  W l c e .  

L. anu the oishop ot tne aiccese(snire) 
ana the eaicmraan s h a l l  ue p resen t  
aria skia11 d ~ r s c t  cile o b s e r v a n c e  ot 
both ecciesias t l c a l  and secular  iaw. l u  

commanCeu tne a lsnop to ce p r - s e n t  i n  orcter to s r e  c h a t  

2ustice was administerza 1;ÿ crie aecular autncr~cias. 

P n e r e  agpaars ts be co s e g â r a t l û n  o e t d e e n  ci;e s > ~ r i ~ u a i  

aria s î c u i a r  cou r t s .  
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4fter the Norman conquest of B r i t a i n ,  

fundamental change occurred. King William 1, around 1072, 

issued a document entitled Episcopal Laws. By t h i s  

ordinance, canon law can be s a i d  to have been off i c i a l l y  

authorized for use in England as p a r t  of the l a w  of the 

land. The act established episcopal courts in accord with 

canon law and not according to secular l a w .  This action 

was t a k e n  by the Ring because the recoçnition of 

episcopal jurisdiction had not been carried out in 

accordance with the p r e c e p t s  O €  canon l a w  under the 

Saxon administration. The law enacted by King William 1 

stated: 

1 therefore command and e n j o i n ,  by my 
royal authority, that no bishop or archdeacon 
shall henceforth hold p i e a s  af fectinq 
episcopal jurisdiction in the hundred court, 
nor shall they bring forward any case which 
c o n c e r n s  spiritual jurisdiction fo r  the 
judgment of laymen; but whoever has been 
surnmoned for some suit 3r offence which f a l l s  
within the province of episcopal jurisdiction 
shall appear at t h e  place  appointed and named 
by t h e  bishop Cor the purpose ,  and s h a l l  
chers make answer concerning h i s  suit or 
offence, a n d  he shall make amends to God and 
his oishop, not according to the [ cecree of 
t h e ]  hundred court, but in accordance with 
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the canons and the laws established by t h e  
authority of the bishops.12 

This act established a dual system of jurisdiction 

although conflicts were bound to arise between Church and 

State; in general, the principle was accepted that 

England, as part of Christendom was subject to the 

authority of the Churchg s supreme legislator and, in 

spiritual matters, the English people were subject to the 

laws of the Church. Indeed, even temporal matters which 

had a spiritual dimension were claimed as proper rnatter 

for jurisdiction by the Church authorities. 

12. A. ROBERTSON, The Laws of the Kings of Enqland: 
From Edmund to Henry 1, Cambridge, University Press, 
1925, pp. 234-235. The Latin text reads: "Propterea, 
mando et regia auctoritate praecipio, ut nullus 
episcopus vel archidiaconus de legibus episcopalibus 
amplius in hundret placita teneant, nec causam quae 
ad regimen animarum pertinet ad iudicium 
saecularium hominum adducant, sed quicumque secundum 
episcopales leges de quacumque causa vel culpa 
interpellatus fuerit, ad locum, quem ad hoc episcopus 
elegerit et nominaverit, veniat ibique de causa vel 
culpa sua respondeat, et non secundum hundret sed 
secundum canones et episcopales leges rectum Deo et 
episcopo suo faciat" . 
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The rulings and decrees of the P o p e s  and General 

Councils of the  Church were made known to the clergy and 

laity of the Church i n  England through provincial 

councils or local synods. These local councils also made 

known canonical regulations emanating E r o m  central 

authorities i n  R o m e .  Such laws were presented m o s t l y  as 

t h e  loca l  application of u n i v e r s a l  laws. l3 Much of t h i s  

work was accomplished through Convocation (the Provincial 

Synods of C a n t e r b u r y  and York). Sot surprisingly, 

many of t h e s e  laws found their way into " t e x t  booksn not 

unlite W i l l i a m  Lyndwoodrs Provinciale (14321, p e r h a p s  the 

finest example of s u c h  a work to be found i n  E n g l a n d .  The 

a u t h o r  systomatized the constitutions of the province of 

C a n t e r b u r y  £rom t h o s e  of Archbishop Stephen Langton 

promulgîted in 1221, down to those of ~rchbishop Henry 

Chichley promulgated in 1416. ~yndwood took t h e  

provincial constitutions and having abbreviated them, 

arranged them into five books subdivided into t it les  and 

13. Not  modifications of universal law but a neans 
whereby such canons were locally known and enforced. 
Compare 1222 Constitutions of Stophen Langton, 
Archbishop of Canterbury with the Latoran Canons of 
1215. 
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chapters on t h e  same plan as the Decretals. He added a 

cornrnentary to the text and presented it to the 

Convocations of Canterbury and York where it received 

official sanction for use in the "Courts Spiritual of the 

Kingdom". B i s  Provinciale and the works14 of the English 

canonists of the Middle Ages do not as such constitute 

the canon law of t h e  medieval English Church. Their 

works, however, contained provincial canon law, if we can 

cal1 it that, and as such they were a useful supplement 

to the universal law, namely, the Corpus Iuris Canonici 

of the Western Church. 

Church authorities and Church law "ruled" t h e  

English people in matters of faith and morals. The 

spiritual authority within the Realm expected, and in 

most cases received, the assistance and support of t h e  

secular authorities i n  times of difficulty. A broad sweep 

t h r o u g h  English history shows that £rom the time of the 

Norman conquest until the reign of King Henry VIII, 

14. Such works as the Leqatine Constitutions of 
Otho (1237 1 and Othobon  (1268) as well as the Pupilla 
Oculi of John de Burgh  (1385). 
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t h e  temporal and spiritual authorities worked reasonably 

well t oge the r .  The system that had developed was 

effective and contributed to the upbuilding of English 

society and the advancement of t h e  English people. 

Christian teaching, learning and example, in theory  i f  

not  in practice, fostered livos that were lived according 

to t h e  dictates  of t h e  Gospel. 8uch w a s  the situation in 

E n g l a n d  at the time of King fienry VIII. The Church was 

respected and defended 8y t h e  Crown because it was t h e  

Church of God. 
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ii. The reign of King Henry VI11 (1509-1547) 

In 1 5 3 2 ,  a s t a t u t e  known as  "The Restraint of 

Appeals" was e n a c t e d  by King Henry VI11 (24 Renry VIII, 

c.12). lS This Law forbade any recourçe to t h e  See of 

Rome. The reasons given £or this action were c o n t a i n e d  i n  

Section One of the Ordinance. 

The Body Spiritual whereof having power, 
when any cause of t h e  Law D i v i n e  happened to 
corne in q u e s t i o n ,  or of Spiritual L e a r n i n g ,  
t h e n  it was declared, i n t e r p r e t e d ,  and shewn 
by that part of the said Body politick, 
called the Spir i t u a l i t y ,  now b e i n g  usually 
called the ~ n g l i s h  Church, which always h a t h  
been reputed, and also found of t h a t  sort ,  
that b Ô t h  for Knowledge, Integrity and 
s u f f i c i e n c y  of Xumber, it hath been  always 
t h o u g h t  and is also at this hour, suff icient 
and meet of itself without the intermeddling 
o f  any e x t o r i o r  person or Persons, to declare  
and determino al1 such Doubts, and to 
administer al1 such Offices and D u t i a s  C...] 

The Act Eurther stated i n  Section Two: 

And notwithstanding t h e  s a i d  qood 
S t a t u t e s  and Ordinances made in the Tirne of 
the King's most noble W o g e n i t o r s ,  in 
P r e s e r v a t i o n  o f  t h e  A u t h o r i t y  a n d  
Prerogatives of t h e  sa id  ~mperial Crown, as 
is afocesaid; yet n e v e r t h e l e s s  since the 
making of t h e  sa id  good S t a t u t e s  and 

15. X o w  known as the Ecclesiastical A p p e a l s  Act 1532. 
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Ordinances divers and sundry Inconveniences 
and Dangers, not provided for p l a i n l y  by the 
said former Acts, Statutes and Ordinances, 
have arisen and sprung by reason of Appeals 
sued out of t h i s  Realm to t h e  See of R o m e ,  in - 
Causes Testamentary, Causes of Marnage and 
Divorce [ . . . ] not o n l y  t o  t h e  great 
I n q u i e t a t i o n ,  Vexation, Troubles, Costs and 
Charges of the King's Highness, and many of 
his subjects and Residents of t h i s  his R e a l m ,  
but also to the great d e l a y  and L e t  to t h e  
true and speedy Determination of the s a i d  
Causes, for so much as t h e  parties appealing 
t o  the s a i d  C o u r t  of Rome most commonly do 
t h e  same for t h e  Delay of Jus t i ce .  And 
forasmuch as t h e  great ~istance of Nay is so 
f a r  out of this R e a l m ,  so that the necessary 
Proofs, nor  t h e  true Knowledge of t h e  Case,  
can n e i t h e r  there be so w e l l  known, nor t h e  
Witnesses there so well examined, as w i t h i n  
this R e a l m ,  so t h a t  the Parties grieved by 
neans of t h e  sa id  Appeals be nos t  time 
without Semedy: In Consideration whereof , [.. . 1 i n  the sa id  Cases [. . .] , d o t h  therefore 
by his Royal Assent, and 5 y  t h e  Assent of the 
Lords S p i r i t u a l  and Tempora l ,  and the 
Commons , in t h i s  present  Parliament 
assembled, and by a u t h o r i t y  of the same, 
enact, establish and o r d a i n ,  T h a t  a l l  Causes 
Testamentacy , Causes of Matr imony a n d  
Divorces [ . . . ] appertaineth to the Spiritual 
Jurisdiction of this Realm, [ . . .] s h a l l  be 
f rom henceforth heard,  examined, discussed, 
clearly, f i n a l l y ,  and definitively adjuàged 
and d e t e t m i n e d  within t h e  % h g ' s  Jurisdiction 
and A u t h o r i t y ,  and n o t  elsewhere.16 

16. Sta tu tes  at Large, London, Mark E a s k e t ,  1770, vol. 2 ,  
p. 177. 
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The Act continued in similar vein stating that the See of 

Rome must not be approached for any reason whatsoever. 

Any i n f r a c t i o n  of this Statute carried the penalties of 

outlawry, banishment and forfeiture attached to the 

famous Act known as Praemunire issued by King Richard II 

in 1393. 17 

With the repudiation of Papal Authority, canon law 

was cut off £rom its source and left with no authority; 

for the authority on which it depended was declared to 

have no force whatsoever in England. Bowever, t h e  problem 

was easily solved by the provisions contained in a 

subsequent act issued in 1 5 3 3 .  Known as "The Submission 

of t h e  Clergy and  the Restraint of Appeals" 

(25 Henry VIII, c .19 1 ,18 the preamble to the A c t  recalled 

The name is t a k e n  from t h e  opening words of the writ 
"Praemunire facias N . N .  quod sit coram nobis [ ... 1".  
It concerned the introduction of a foreign power into - 

the kingdom and creating "irnperium in imperion by 
paying obedience to papal process which was said by 
some to belong to the king. The S t a t u t e  of Praemunire 
(16 Richard 11, c.5) was repealed by the Criminal Law 
Act 1967. 

Now known as the Subrnission of the Clergy A c t  1533. 
The short title being given t o  it by t h e  Statute Law 
R e v i s i o n  A c t  1948. Hereafter cited as S.L.R. 
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t h e  r e s o l u t i o n  known as "The Submiss ion  of t h e  Clergy* 

paçsed by Convocation on May 15, 1 d 9  a t  which t h e  c l e r g y  

had "askedn for an examination and judgement concerning 

ecclesiastical laws. I n  reply t o  t h e  clergy, t h e  1533 A c t  

stated: 

Where the Kingvs humble and obedient 
subjects, the Clergy of this R e a l m  of 
England,  have not only  acknowledged a c c o r d i n g  
to the t r u t h ,  that t h e  C o n v o c a t i o n  of the 
same C l e r g y ,  i s ,  always h a s  S e e n ,  and o u g h t  
to b e  assembled o n l y  Sy t h e  King's W r i t ,  but 
also  submitting themselves to the K i n g ' s  
Majesty ,  have promised i n  Verbo S a c e r d o t i i ,  
that they v i l 1  never £rom henceforth presume 
to a t t o m p t ,  a l l e d g e ,  d a i m  or put in use, or 
enact, promulge or oxecute a n y  new Canons,  
Constitutions, Ordinances provincial, or 
other, or by whatsoever other Name t h e y  sball 
b e  called, in the Convocation, unless the 
X i n g ' s  rnost Royal Assent and L i c e n c e  may to 
them Se had, to make, protnulge and e x e c u t a  
the same: and that his ' lajesty do çive his 
most Xoyal Assent and A u t h o r i t y  in that 
B e h a l f  ; 

And whatever  Constitutions, ~rdinances and 
Canons P r o v i n c i a l  or S y n o d a l ,  which 
h e r e t o f o r e  have been enacted and be thought 
not only to be much prejudiciai to the King's 
Prerogative Royal, and repugnant  to t h e  L a w s  
and S t a t u t e s  of t h i s  R e a l m ,  b u t  also overmuch 
onerous to his Hiqhness and his S u b j e c t s ;  the 
said Cleroy hath most humbly b e s o u q h t  the 

1 9 .  Dis~ensation i n  Pract ice  and  T h e o r y :  Eeinq the 
Reoort of a Commission apoointed by t h e  Archbishoc 
of Canterbury i n  1 9 3 5 ,  London, S.P.C.K., 1941, 
p. 5 4 .  
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King's Aighness, that t h e  said Constitutions 
and Canons may be committed  to  the 
Examination and Judgement of his Highness, 
and of two and thirty persons of the King's 
subjects, wherefore s i x t e e n  to b e  of the 
upper and nether House of Parliament of the 
Temporality, and t h e  other sixteen to  be of 
the Clergy of t h i s  Realm; and al1 the said 
two and t h i r t y  Persons to be chosen and 
appointed by the King' s Ha jesty ; 

and that such of t h e  s a i d  ~onstitutions and 
Canons, as shall be t h o u g h t  and d e t e r m i n e d  by 
t h e  said two and thirty Persons, or the more 
part of them, worthy to  be  abrogated and 
annuled, shall be abolite and made of no 
Value accordingly; 

and such other of the same constitutions and 
Canons [ . . . 1 w i t h  t h e  Laws of God, and 
consonant to the Laws of this R e a ï m ,  shall 
s t a n d  in their full S t r e n g t h  and Power, t h e  
Ring's most Royal Assent f i r s t  had and 
obtained to the same; 

Be it therefore now enacted by the Authority 
of this present Parliament according to t h e  
said Submission and Petition of the said 
Clergy, that they n o t  any of them £ r o m  
henceforth shall presume to at tompt  [ . . .] or 
put in use any Constitutions, or Ordinances 
Provincial or Synodal, or any other Canons 
[ . . . 1 in their Convocations in Time coming 
(which always shall he assembled by Authority 
of the King's Writ) unless the same Clergy 
have the King's most Royal Assent and Licence 
to make 1. . .] such Canons , Constitutions and 
Ordinances Provincial or Synodal; 

upon p a i n  of ovaryone of t h e  sa id  C l e r o y  
doinq contrary to  this A c t ,  and being 
thereeore convict to çuf fer imprisonment and 
make F i n e  a t  the King's Yi11.20 

2 0 .  S t a t u t e s  a t  Large, v o l .  2, pp. 189-190. 



t h e  Act Ment a n  to state  t n a t  a l 1  iaws,  Synoaa I  anci 

Provincial, chat have been maae ln the R e a l m  YIrerê to be 

l o ~ k e a  i n t o  a n d  t h a t ,  

[ ... ] forasinuch as such  Caiions, [ ... ] as 
lieretofore have been  made by t h e  C l e r ç y  of 
this R e a l m ,  c a n n o t  now at the Session of t h i s  
p e s e n t  Parliament, by Reason of shortness of 
t i m e ,  be viewed, examined a n d  d e t e r m i n e a  by 
the King's H i g h n e s s  and thirty-txo Persotis 
[ ...], that the King's Highness siiall hava 
P o w e r  and A u t h o r i  ty to n o r n i n a t s  anu a s s i g n ,  
at iiis Pleasure the s a i d  [. .. 1 Perçons [. . . 1; 

snall have 2ower and authority to vie id ,  
searcn, ana sxarnine the saia Z a r i o n s ,  
Constitutions ana Ordinances P r m i n c i z l  ana 
a~noaal n e r e t a f o r e  nace, an3 s u c n  os t i ~ e r n  
[ ...] aupaçe  wor t i i y  to be  con~inura, icept, 
aria cbeyeu, snail ue f roi;; t h e n c e f o r t h  k e 2 t r  
ooeyed ana executrci i r i t h i n  t h r s  ReaLrn [. . . 1; 

1 Lne Resiaue of rne saia C a r i o n s ,  
C o n s t i t u t i o n s  , sna Jrainsnces P r w î r i c i a l  
[ ... j shall froin t h e n c e f o r t h  b r  v s i i ;  3fiu D E  

none  Cif2ctr [ ... 1 

ho Canons, C o n s t i t u t i o n s ,  o r  arcinances snall 
be maàe 3r pti t  into e x e c u t i o n ,  [ . . . 1, h t i i c n  
shall Pe contrariant o r  r e p u q n a n t  ta t h e  
King ' 3 P r e r o ç a t i v o  R o y a l ,  or the î u s t o i r s  , 
L a w s  or  S t a t u t e s  of t h i s  R e a l m  [ . . .] 21 

?orne Ln c i l s e s  concerninq inatr i rnony ( 5 e c t i c n  3 )  is s g a i n  
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forbidden in l i n e  with t h e  A c t  ( 2 4  Henry VIII, c.12) 

passed earliet. 

Some delay  was anticipated in carrying out t h i s  

examination and judgement. Section Seven of the A c t  

de£ ined the  s t a t u s  of canons during t h e  interim: 

Provided also, that such Canons, 
Constitutions, Ordinances and Synodals 
Provincial being already made, v h i c h  be not 
contrariant or repugnant to the L a w s  , 
S t a t u t e s  and Customs of this Realm, nor to 
t h e  Damage or h u r t  of the King's Preroqative 
Royal, s h a l l  now s t i l l  be used and executed 
as they were afore the making of this A c t ,  
till  such time as they be viewed, searched or 
otherwise ordered and determined by the said 
two and thirty Perçons, or the more part of 
them, according to the Tenor, Form and E f f e c t  
of t h i s  p r e s e n t  A c t .  22  

The final section of the Act, Section Seven, seemed to 

imply that canon law promulgated pr io r  to the Act 

remained in force until specif ic legislation by the King 

and Parliament abrogated such  l a w s  . 

22, Ibid., p .  191, 
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For canons made a f t e r  the A c t ,  Section One of the 

S t a t u t e  is quite explicit. In summary form, it appears 

l i k e  this : 

a) A Convocation cannot be convened without the Monasch's 

c o n s e n t .  

b) Convocation c a n n o t  constitute canons without Royal 

L i c e n c e .  

C I  When consent and licence have been g iven ,  any c a n o n  

"concludedw cannot be executed without Royal Assent. 

The  constitutional position created by this legislation 

remains e s s e n t i a l l y  unaltered down to Our own day. 

T h e  power of the Church of E n g l a n d  t o  enact canon 

Law subject to t h e  King b u t  n o t  to Parliament is 

controlled by this Act ( 2 5  Henry VIII, c.19). X i t h  the 

transfer of ecclesiastical supremacy to the K i n g  granted 

by the earlier act ( 2 4  Henry VIII, c.121, it Secame 

i n c r e a s i n g l y  i m p o s s i b l e  t o  recognize two practically 

indepenàent lawgivers - King a n d  Pope - whose enactnents 
affected the lives of b o t h  the Kin9 and h i s  subjects. The 



Act uhich emboaies the submission of the c l e r g y  ( 2 5  Henry 

VIII, c.191 rnakes plain t h a t  canon law is now E n g l i s h  . 
law. By accept inq t h e  A c t ,  t h e  clerqy admit t h a t  

canonical law rnas binding on t h e m  o n l y  because of the 

King's licence and authority. As has alreauy been 

mentioned, this sarne Act t e l l s  us that canons al ready 

nade and not r e p u g n a n t  ta t h e  realm or the King's 

?remqative are s t i l l  i n  force. 23 

Some authors sugqest that the lâw which Henry 

xantzd anci intendeà to revise %as c o t  the C o r p u s  I u r i s  

Carionrc~, but the p o v i n c i a l  canon l a r d  w h i c h  was the 

l o c a l  expression of u n l v e r s a l  Law. The A c t  c o n s t a n t i y  

xitn "cancn"; other  times w i t h  "ord~nance" a n a  a g a i n  g l t n  

"constitution". Indeed,  some have i n t e r p r s t o d  th2 1 5 3 4  

reprinting of the Provinciale by m u e r  of the King to 

silpport the n o t i o n  that h i s  i n t e n t i o n  was to revise the 

provinc ia l  canon law. 



CANONS OF THE CHURCE OF ENGLAND 22 

P.G. Ward reminded his readers in the 1934 

publication, Standinq Orders of the Church of Enqland, 

that the statute considered above must and can only refer 

to provincial legislation; it could be no other. For, 

The Canonist knows that for the Church 
of England in either or both of her provinces 
to attempt the latter Cime. to change the 
C.I.C.] is beyond her authority, since a part 
of the Catholic Church cannot legislate for 
the whole. As she looks to the Universal 
Church in her theology and worship, so she 
must do in the discipline involved i n  
canonical obedience.24 

However, the Provinciale contains an extensive gloss 

which deta i l s  the relationship of provincial law to the 

%us communen. This fact makes it difficult to agree with 

Wardt s opinion. 

By an act of legal fiction, Henry declared and 

asserted that canon law had been operative in England not 

because of the Pope's authority, but simply because the 

English people had a c c e p t e d  it freely and lived by it out 

of choice. This was made clear i n  the Statute of 1533 

2 4 .  P. WARD, "The Past and Present of Canon Law in the 
Church of England" in J. BULLARD ted.), Standinq 
Orders  of the Church of Enqland, London, Faith Press, 
1934, p .  5. 
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known as "The Act concerning Peterws P e n c e  and 

Dispensationsn ( 2 5  H e n r y  VIII, c.21) which stated: 

for where t h i s  your Grace's Realm recognizing 
n o  Superior u n d e r  God, but only your Grace, 
hath been and is £tee £rom Subjection to any 
man's L a w s ,  but only to such as have been 
devised, made and obtained w i t h i n  t h i s  Realm, 
for  t h e  wea l th  of t h e  same, or t o  such others 
as by Suf ferance of your Grace and your 
Progenitors, the people of this your Reairn 
have taken a t  t h e i r  free L i b e r t y ,  of t h e i r  
own consent t o  be used amongst them, and have 
bound themselves by l o n g  Use a n d  C u s t o m  t o  
the Observance of t h e  same, not as to the 
Observance of L a w s  of any  f o r e i g n  Prince, 
Poten ta te  or Prelate,  b u t  as t o  the c u s t o m e d  
and ancient Laws ~f t h i s  R e a l m ,  originally 
established as Laws of the same, by the s a i d  
S u f f e r a n c e ,  Consents a n d  Custom, and none 
otherwise C o  .. 125 
In 1953, Anglican Bishop R. ~ o r t i m e r ~ ~  suggested 

that Henry attempted to solve t h e  problern of t h e  

r e c e p t i o n  of Law by t h e  English people £rom a f o r e i g n  

prelate by declaring h i m s e l f  as occupying t h e  p o s i t i o n  

forrnerly held by t h e  ~ontiff*' and by s t a t u t e  (26 Henry 

25. Statutes  at Large, v o l .  2, p. 194. 

2 6 .  R. MORTIMER, Western Canon Law, London, A d a m  and 
Charles B l a c k ,  1953, p. 57. 

2 7 .  S t a t u t e s  a t  Larae, v o l .  2 ,  p. 203. 
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V I I I ,  t h e  King was now the source and f o n t  of 

canon law. In this way the pre-Reformation canons were to 

continue as the law of t h e  Church as long as t h e y  were 

not contrary to civil or royal law and thus canon L a w  

became transformed into n a t i o n a l  law. On t h i s  theory, the 

ecclesiastical law of the Church of England vas now 

binding on  the people because it derived its authority 

£ r o m  the King's Majesty.  

The Commission authotized by the A c t  of 1533  

(25 Henry VIII, c.19) to examine the ecclesiastical laws 

made up to t h a t  d a t e  was n o t  appointed. Consequently, 

a n o t h e r  a c t  was passed in 1537. The Act has no title and 

is referred to as 27 Henry V I I I ,  c . 1 5 .  I t  states in f u l l :  

T h e  King shall have authority to name 
x x x i i  F e r s o n s ,  v i z . ,  xvi Spiritual and xvi 
Temporal, to examine the Canons and 
Constitutions h e r e t o f o r e  made according to  
the S t a t u t e  25 H.8. c.19. But no Canons or 
C o n s t i t u t i o n s  shall be made without the 
King's Assent ,  nor which be contrary to the 
King's Prerogative or the Laws O €  this 
R e a l m .  29 

28. The act  5 y  which  t h e  King declarad hirnself head of 
the English C h u r c h .  

2 9 .  S t a t u t e s  at Large, vol. 2, p. 234. 



tnis t u n e  t h e  King  took n o  a c t i o n ;  n o  members were 

appointeu. This caused Parliament to promulgste a n o t h e r  

s t a t u t e  in 1545 ( 3 5  Henry VIIT, c.16). Xowever, in tnrs  

i n s t a n c e  the l a w  was aifferent, hot cnly xere the 

Commissioners invested w i t h  t h e  a u t h o r i t y  to examine 

existing canons and judge t h e i r  v o r t h ,  but t h e y  were a l s o  

invested w i t h  t h e  power to make new canons. 30 Foxe, t h e  

b i a r t y r o l o - k t ,  suggests L n  the preface of the 1571 

2rinting of the Reformatio tiiat a code of some t y p e  Kas 

produced by t h r s  Commission. If such a coae dia exist, 

and there seerns no reaI evidence for doubting Foxe's 

ocinion, wny a i u  Henry not proinulqatz  t n e  new  la^? T h e  

reasons f o r  such aelays are r iot  c lear .  S r b a ~ n  cltes 

variocis authors wno have sositeci r e a s o n s  f o r  n e r x y ' s  

rsluctance co s i s n  a n a  p r o i n u l g a t e  n e w  eccles ias t i c a i  

laws . 3 i  Anong t h e  various roasons cjiviri M e r -  t h e  lactc of 

3 0 .  I b i o . ,  p .  366. "Tne K i n g  shall have authority auring 
nis l i f o  to name tuo and t h i r t y  ?ersons,  v i z . ,  
sixteen Spiritual ana s i x t e e n  Tenporsl, to examine 
al1 canons, constitutions and ordinances,  Principal 
and Synodal, and to estsblish al1 such lavs 
ecclesiastical as s h a l l  De t n o q n t  Ly the K r n g  ana then 
c m v e n i e n t  t o  be used i n  311 spiritual courts." 
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perseverance on the part of those entrusted w i t h  the task 

of producing a code and a p o s s i b l e  split between the 

Catholic Emperor and t h e  English King who were engaged in 

comon pol i t i ca l  p u r s u i t s .  In view of the l a t t e r ,  any 

at tempt  by t h e  R i n g  to impose new l a w s  would have created 

grave problems and precipitated a religious war with 

former political allies. Qence, for reasons of S t a t e ,  

Renry would n o t  authorize any new laws. It was left to 

Henry's successor - Edward VI - to bring about some 

changes  sanctioned by this and similar acts .  
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iii. The R e i g n  of King Edward VI (1547-1553) 

With t h e  a s c e n t  of Edward VI to t h e  t h r o n e  of 

England,  Parliament acted to completo the compilation of 

the ecclesiastical laws that had been promised during t h e  

previous administration. An act of 1 5 4 9  titled, "An A c t  

t h a t  t h e  King's M a j e s t y  may nominate and a p p o i n t  t w o  and 

thirty P e r s o n s  to perçue and make Ecclesiastical Laws," 

also  known as 3 & 4 Edward VI, c.11, said: 

Albeit t h e  K i n g  1.. II Ruier  u n d e r  God of 
this R e a l m ,  ought most j u s t l y  to have the 
Governement of nis Subjects,  and the 
Determination of their Causes, having not of 
long Time been put in Use nor axercised, by 
reason of the usurped Authority of the B i s h o p  
of - Rome, be not p e r f e c t l y  understood nor 
known of his subjects,  and therefore of 
Necessity as w e l l  as for the abolishing and 
putting ta utter Oblivion t h e  said usurped 
A u t h o r i t y ,  a s  f o r  t h e  n e c e s s a r y  
Administration of Justice to his loving 
Subjects, ( .  ..] t h a t  [ . .. ] t h e  King during 
T h r a e  Years have authority, by t h e  Advice of 
h i s  Council, to name thirty-two Persons  to 
examine the Ecclesiast ical Laws , and to 
qather and compile such L a w s  as shall be 
t h o u g h t  to him, his Council and them, 
convenient to be practiced w i t h i n  this Realm 
in al1 Spiritual Courts.32 

A thirty-two member Commission composed of 

Bishops, divines, lawyers and laymen was a p p o i n t e d  by A c t  

32. Statutes at Larae, v o l .  2 ,  p .  435. 
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of the Privy ~ o u n c i l ~ ~  to resolve the matter of the 

reformation of the canonical laws. E i g h t  members of the 

Commission were directed to "rough hew the canon  law, the 

rest to conclude it afterwards. n 3 4  T h e  e i g h t  rnembers 

prepared a text which the rest of the Commission would 

evaluate on its completion. These men were selected with 

critical case since both the theology developed under 

their King, Edward VI, and the work of the Law Commission 

had become more P r o t e s t a n t  in outlook. 

The document produced was known as the Reformatio 

Lequm E c c l e s i a s t i c a r u m  (1552-53). Parliament was 

dissolved on April 15, 1552 and did not meet a g a i n  until 

the f i r s t  of March 1553. No step was taken to p r e s e n t  the 

finished document to the 1 5 5 3  Parliament for i t s  

ratification. It is clear that whatever the reasons for 

opposition to the legalization of the proposed new law, 

it had opponents influential enough to bar its progress. 

Dibdin reports that the Duke of Northumberland, whose 

3 3 .  This appears in an A c t  of Privy Council for October 6, 
1551 issued at Hampton Court P a l a c e ;  cf. E.C.L.D., 
p .  10. 

34.  I b id . ,  p .  I l .  
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influence was foremost during Edward's last years, did  

not w i s h  the reformed canonical legislation ratified. 

Consequently he used his - 2 o s i t i o n  to delay its 

promulgation. No reasons are givon for Northumberland' s 

actions. 3 5  On July 6, 1553 King Edward VI died. 

35. Ibid., o p .  16-17. 
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iv. The Reign of Philip and Mary (1553-1558) 

Catholic Queen Mary fo l lowed  Edward on the throne. 

She married Philip II of Spain and fo r  bo th  of them 

matters  Protestant were to be suppressed. Their aim was 

to restoro England to its r i g h t f u l  faith and obedience to 

the See of R o m e ,  In 1554 A I D a f  al1 articles and 

provisions which had been made against the See of Rome 

were repealed by a lengthy S t a t u t e  which  included the Act 

of Reconciliation pronounced by Cardinal noginald Pole, 

Leqatus a Latere. The act is known as "An Act repealing 

al1 Articles and Provis ions  made against the See 

Apostolick of Elorne, since the t w e n t i e t h  year of  King 

Henry the E i g h t ,  and for the Establishment of al1 

S p i r i t u a l  a n d  E c c l e s i a s t i c a l  ? o s s c s s i o n s  a n d  

Hereditaments conveyed to the Laity.' It is referred to 

as 1 & 2 Philip and Mary, c . 8 .  36 The  following Acts were 

repealed by t h i s  Sta tu te :  

24  Henry VIII, c.12 - R e s t r a i n t  of Appeals 

25 Henry V I I I ,  c.19 - The Subrnission of the Clergy 
25 Henry VIII, c.21 - Peter's P e n c e  and Dispensations 

3 6 .  1 & 2 Philip and Mary, c.8 was t o t a l l y  repealsd hy 
5 , L . R .  1863, 



CANONS OF THE CBURCH OF ENGLAND 

Section XI of the Philip and Mary A c t  stated: 

Be it enacted by the Authority of this 
present Parliament t h a t  [. . . 1 a l 1  other C . . . I  
acts made in the twenty-f ourth and 
twenty-fifth Years of the Reign of the s a i d  
late  King, and e v e r y  one of them and all, 
every Branch, Article ,  Matter and Sentence in 
them and every of them contained, s h a l l  be  by 
Authority of this present Parliament Erom 
henceforth utterly void, made frustrate, and 
repealed, to a l1  intents [ . . . ]  and 
Purposes.37 

Other a c t s  of King Henry o b t a i n e d  s p e c i a l  mention 

in Philip's and M a r y ' s  Statute ,  Section X X I V :  

26 Henry VIII, c.1 - King Head of Church 

27 Iienry VIII, c.15 - Thirty-two Person Commission to 
examine ecclesiastical law 

The  Sect ion ( X X I V )  went on to state: 

[ ...] al1 Clauses, Sentences and Articles of 
every other Statute or Act of Parliament, 
made since  the s a i d  twentieth Year of the 
r e i g n  o f  King Henry t h e  Eight, against the 
Supreme Authority of the Pope's Holiness, or 
See Apostolick of R o m e ,  or [ . . . ] any other  
matter of t h e  same Effect, [. . .] t h a t  is 

3 7 .  Statutes a t  Larae, v o l .  2 ,  p .  4 7 4 .  
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repealed in any of the S t a t u t e s  aforesaid, 
s h a l l  1 . . . ] also by A u t h o r i t y  hereof €rom 
h e n c e f o r t h  utterly void and of none Effect.38 

Although t w o  ather acts t h a t  concern u s  were not 

mentioned by name or number i n  t h e  A c t  of ~ h i l i p  and 

Mary, that is, 35  Eenry VIII, c.16, and 3 b 4 Edward V I ,  

c.11, it is obvious t h a t  b o t h  were implicitly included in 

Section 2 4  and t h e r e f o r e  repealed .  
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v .  The R e i g n  o f  Queen Elizabeth 1 (155846031 

In 1558 Elizabeth becarne Queen of England .  Hor 

first Statute (1 Eliz. 1, c.11, "An Act restoring to the 

Crown the ancient jurisdiction over the Estato 

Eccles ias t ica l  and S p i r i t u a l ,  and abolishing a l 1  f o r e i g n  

Powers repugnant to the Same, n 3 9  partially repealed the 

S t a t u t e  of Philip and Mary (1 & 2 Philip and Mary, 

c. 8 ) . Elizabeth vas concerned with restoring the 

iegislation and regimen established by Kings Henry VI11 

and Edward VI. 

[ ...], That the said act nade in the s a i d  
first and second Years of the Reigns of the 
said l a t e  King Philip and Queen Mary, and 
al1 and every Branches ,  Clauses and Art ic les  
therein contained [ ... ] may £rom the Last 
day of this Session of Parliament, by 
Authority of this present  Parliament be 
repealed, and shall from thenceforth be 
utterly void and of none Effect.40 

However, Section X I I 1  of Eliz3bethts Act stated: 

[ . . . 1 a11 o t h e r  laws and Statutes, and the 
Branches and Clauses  of any A c t  o r  Sta tu te ,  

3 9 .  Now known as the Act of Supremacy 1558. Short t i t l e  
giv-n 5 y  S.L.R. 1948. 

40.  S t a t u t e s  at Large, vol. 2, p. 509. ~istakenly 
printed as page 517 .  
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repealed and naae void  by t h i s  said k t  of 
aepeal (1 & 2 Philip and .itary c.8)  ... 1, 
a n d  n o t  in this sresent Act specially 
mentioned and revivea, s h a l l  stand, rernain, 
and be repealed  a n d  voici, in such like 
Pîanner and F'orm as t h e y  were be fo r s  t h e  
naking of this A c t  [ . . .] 41 

Of the  various acts w h i c h  concern us, viz., those 

promulyatsa  oy Henry  ana Ldwara a n a  mentionea in 

prêvious pages, tne sollowing S t a t u t e s  were [lot 

specifiea in Eiizabeth's Statute ana t ne re fo re  stooa 

repealea, These Acts were: 

26 Henry VIII, c.1 - King as Supreme deaa of the C t i u r c n  
of E n g l a n a  

27 Henry VI11, c.15 - Commission a p p o i n t e c i  oE thirty-two 
persans t3 ~ x a m i n e  Ecclesias tical 
1 aw 

3 5  i i enry  VIII, c.16 - I a e i n .  

3 & 4 Edward VI, c.11 - Idem, 

Hodever, the sub j e c t  matter of these c>rair.ances, exce't 

26 Henry VILI, c.1, was contained i n  ear l ie r  Legislation 

rffected ûy King irenry an<; specifically reinainoa in 

~ i i z a ' o e t h ' s  t i r s t  A c t  ~ h i c n  r ev rveu  2 5  h e n r y  VlIL, c.i9 
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Aiter the death of King Edward VI, the work of 

the Commission that had been established to revive canon 

law ceased and Pell into abeyance. The project was 

r e s u r  rected by Natthew Parker, Archbishop of Canterbury 

(1559-15761, and revised by him af ter  Elizabeth came to 

t h e  t h r o n e .  In  1571, h e  published a list of canons under 

the titie Reformatio Lequm Ecclesiasticarum. 

An attempt was made to have this authorized by 

t h e  Queen. 

[ ... 1 Strickland mentioned it i n  a speech 
w h i l s t  introducing i n t o  the Commons seven 
bills on ecclesiastical m a t t e r s .  He said the 
book had restad with the House for twenty 
years, and h e  had it  produced. Foxe, t h e  
Martyrologist, printed it  i n  the same year. 
But the Queen stopped the seven bills as 
s t r i k i n g  at her Prerogative and nothing more 
was done abou t  t h e  Codex. 4 2  

In t h e  same year, 1571, a short series of 

aisciplinary canons were agreed upon by the Upper House 

of Convocation. None of these canons applied diroctly 

to marriage. 4 3  However, the document 3id not receive 

the conf irration of the Lower Bouse of Convocation, or 

of the Queen, and thereby had no Sindiog authority. 

4 2 .  2 .  WARD, 0 0 .  cit., 9. 7 .  

4 3 .  A l t h o u o h  a forn of excommunication for adultary 
was i ncluded . 
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A further series of thirteen Articles concerning 

holy orders was drawn up by Convocation in 1575 and 

authorized by the  Monarch. Two further  l ists of Articles 

were drawn up by the Convocation; in 1585, six Articles 

were produced, one of which - Article III - removed t h e  

requirement of a s k i n g  banns three times. 4 4  These six 

Articles received t h e  f u l l  approval of both  Houses of 

the Canterbury Convocation and were authorized by the 

Queen. 45  Twelve Eusther Articles passed b o t h  Houses of 

Convocation in 1597 and also received royal assent .  They 

were concerned w i t h  the clergy, the sacrarnents and 

parochial registers. 

These c a n o n s ,  as w e l l  as o t h e r  ecclesiastical 

legislation promulgated by Queen Elizabeth 1, were 

con£ irmed by her only for the duration of her life. 
46 

After her death, these three s e t s  of Articles were 

4 4 .  This repealed canon XI of the Synod of Westminster 
held in 1200 AD, It was restored by canon 62 of the 
1603 Series. 

4 6 .  3 .  JOYCE, E n q l i s h  Sacred Synods, London, 1955, 
p .  620. 



r w i s ~ a  ana E o r m r a  i n t o  a coherent coue rn 1 6 0 3 4 4  

under t h e  leadership of Ricnarà Bancroft, B i s h o p  of 

London. A l i s t  of one  hundred and forty-one c a n o n s  w a s  

presentea to King J a m e s  1. 
4 7  
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C. 'THE CANONS OF 1603 

i. King James the F i r s t  (1663-1625) and the Tarions 
of 1603" 

On t h e  accession of James 1, the opportunlty w a s  

t a k e n  to produce a collection of canons, the m a j o r i t y  

of which were t a k e n  £rom various ecclesiastical laws 

issued auring the reigns of the three grevious 

monarchs. These o n e  hunared an8 korty-one canons rero 

approved by the Canterbury Convocation on June 25, 

1 6 ~ 4 ~ ~  ana *y Letters Parent of the King on 

Septeinoer 6, 1604; 4 9  u n l i k e  E l i z a b e t h ?  James confirmed 

the canons fo r  h i m s e l f ,  h i s  !ieirs a n a  lawiui 

successors. It is sa ia  tnat James 1, 

in an arbitrary fashion. oràereà the Cade to 
Be observed in the province of York,  t h o u q h  
it had n e v ~ - r  been considered or a ~ p r o v e d  by 
the Convocation. The latter p r o t e s t e d ,  being 

The Canon Law of cne C h u r c h  of E n g l a f i a :  Beiao t h e  
R e p o r r  of che Arcn~isho~s' Commission oc Cancn  
L a k ,  Lonuon,  S . P . C . K . ,  1 4 4 7 ,  3 .  xiii. ner -a f t s r  - 
c ~ t x î  as  C . L . L  

49. J. iSE&YO& k a . ) ,  Tae Sçuart C 3 n s t i t u t i c . n  ib33-16~6: 
ûocumenrs ana Corrmeritary, Canur~a?e, üniv-rai t y  
EWass, 1964, 2 .  127. 
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afraid that this procedure m i g h t  become a 
precedent and that it would in future Se 
obliged to givo automatic approval to what 
the other Convocation see fit to determice. 
The King gave way and issued the Royal  
Licence (to York) to enact canons.50 

The canons were subsequently approved by the 

Convocation of York in 1605-1606. The difference in the 

date of enactment by the two Convocations led to the 

legislation8 s being known as the  "Canons of l6Q3", the 

date when work ncommenced" upon them. Although t h e  

"Canons" were confirmed by James 1, they were not 

confirmed by Parliament. 

The question can be asked: did James 1 execute 

what Henry VI11 declared h i s  i n t e n t i o n  to be, namely 

the t e v i s i o n  of l aws  ecclesiatical? The provincial 

canon law was not revised. What did appear wero canons 

which obviated the need for revised laws. As both 

PlortimerS1 and wardS2 assure us, t h e  old canon law of 

50. C . L . R . ,  9. 73. 

51. R. MORTINER, op. cit., p .  62. 

52. P. WARD, OD. c k ,  p .  8. 
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the Universal Church remained i n  force a l b e i t  diminished 

by its non-acceptance and eroded by statute law. The 

"Canons of 1603" were new creations, the product of the 

theological zhought of three Protestant reigns and 

reflecting, be it dimly ,  the spirit of the Reformatio 

Legum Ecclesiasticarum. 

The "Canons of 1603" sought to impose order where 

chaos reigned. Clerics wantod to know what laws Sound 

them. Such concern is understandable when ministers' 

lives were at stake. The crime of h i g h  t reason was a 

c o n s t a n t  threa t  for those whose feelings weco directed 

towards a lawgiver outside of the realm. Although the new 

canons repeated some of the laws they were çupposed to 

replace ,  they rested on a new authority. Ring and Church 

assented to them and authorized their use. 

The Church of England, acting through tier 

tonvocations with the licence and assent of the monarch, 

could make new laws or canons. Tn this way, 

eccLesiastica1 laws could bind the c l e rçy  in their 

official capacity. As this was the only constitutional 
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way in which  t h e  C h u r c h  of England could legislate for 

itself, canons were rightly regarded as a most i m p o r t a n t  

expression of t h e  rnind of t h e  Church on any  matter. 

U n l i k e  t h e  "Thirty-nine Articles" establishing the Church 

of England (15711, it can  be said that the "Canons of 

1603" were not  themselves standards of Church teaching . 
Rather, with rare exceptions, they were m a i n l y  

disciplinary by-laws designed to enforce the observance 

of laws - some ecclesiastical and others  c i v i l  - which 

existed i n d e p e n d e n t l y  of the canons, the breach of which 

could lead to a p e n a l t y .  

The 'Canons  of 1603" rernained intact until rninor  

alterations were made in 1865, 1887, 1992, 1921, 1936 and 

1946 in the light of changes in the s t a t u t e  law. They 

were the only "canonsw which had post-Reformation 

authority for t h e  Church  of England until 1 9 6 4 .  
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i i .  The Binding Authority of the "Canons of 1603" 

As the "Canons of 1603" were n o t  confirmed by 

Parliament, the question may be asked: what authority did 

they have over the l a i t y  of the Church of England? The 

leading case in civil law which answers this question was 

heard i n  1736 (Middleton v .  Crofts) before the Chief 

Justice of the King's Bench, Lord Hardwicke. Giving 

judgment on the general principle, and speaking in the 

name of the  whole court, he said: 

We are al1 of the opinion that the Canons 
of 1603, not havins- been confirmed by 
parliament do not viqore bind the 
laity, 1 say proprio vigore, by their own 
force and authority, for there are many 
provisions contained in these canons, which 
are declaratory of ancient usage and law of 
the Church of England, received and allowed 
here, which i n  that respect, and by v i r t u e  of 
such ancient allowance w i l l  bind the l a i t y ;  
but that is an obligation antecedent to, and 
n o t  arising from, this body of canons.53 

Lord Hardwickels judgment was criticized by some writers; 

but the e c c l e s i a s t i c a l  court of Canterbury - the Court of 
Arches in a 1753 case (Lloyd v a  Owen) - upheld his 

decision. Bis Lordship's opinion received the approval of 

5 3 .  2 Atkins 650, at p.  653. Quoted in C.L.R., 
pp. 76-77. 



the ilouse oc Lords (the Realm's highest c o u r t )  in 1868 in 

a case involving t h e  Bishop of Exeter ( d x e t e r  v .  

Marshall) . 5 4  However, Archbishop G a r b e t t  wrote i n  hiç 

1950  publication, Church and State i n  Enqland, that the 

canons of 1603 "are binding on the c l e t g y ,  b u t  not on  t h e  

l a i t y  as t h e y  were not passed by Parliament. ,, 5 5 

Notwithstanding the Archbishop's opinion, the 

earlier judqments f rorn civil a n d  church courts c a n n o t  be 

ignored. That being the case t h e n ,  the c a n o n s  are binding 

on tne l a i t y  as far as t h e y  declare ancient usage and 

were the laws of the Church "of" E n g l a n a  rêceived and 

aiiowed in the Kingaom. where tnry da n o t  üeclare a n c i e n t  

usage, t h e y  are not binding on the laity. 5 6  ~ h e  üora 

5 4 .  LR3, HL17. Quoteu in C.L .R . ,  p.  77. 

55. C. GARBETT, OP. cit., p .  2 3 3 .  

36. The Exeter-Narshall case concerned itself with an 
i n t e r p r e t a t i o n  of 25 H e n r y  VIIT, c.19; cf. Church 
Acts anà Measures, a Reprint of t h e  t i t l e  
E c c l e s i a s t i c a l  Law frcm Hals~ury's S t a t u t e s  of 
E n a l a n d ,  3rÜ eàition, L o n d o n ,  Church House Book 
Shop, 1 9 6 9 ,  p. 2 4 .  Heroaftlr c i t o d  as Church A c t s  a n a  
Measures. The rule t h a t  canons must be provea CO have 
been continued and acted upon derives frsm t h e  
doctrine of desuetude - ünaer w h i c h  c a n o n s  becone 
obso l e t e  5 y  lonq continueu non-use  - which f o r n s a  
n a r t  of the c a n o n  l a u  befors the Reformatlon. 
Thus in Rex v .  Archbi shop  of C a n t ~ r b u r y ,  1 9 0 2 ,  
2 Ka 5 0 3  it was held t h a t  a prac t ice  which fell i n t o  
a i süse  in 1 1 u U  uas no Longer ùinding t h o u g h  t he  l o r n  
s t i l l  rzquired it. 
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"ancientu must mean in the context of the judgment a time 

p r i o r  to  1603.  The  word '%entn d i r e c t s  attention to the 

sender of ecclesial law - the Apostolic See - which is 
"allowed" or promulgated by the local church in England 

and gresumably supported by the c i v i l  ru ler .  Therefore, 

it would seem that the Corpus Iuris Canonici was still 

binding on the laity. This is s t r e n g t h e n e d  by t h e  

reminder t h a t  medieval canon l a w  was not set aside by t h e  

State in t h e  period of the Refornation. T h u s ,  the Corpus 

Iuris C a n o n i c i  and the Constitutions and Canons 

Ecclesiasticai of 1603 in so far as t h e y  reproduced the 

canon law of the Latin Church in force and the usage of 

the English Church allowed for by ~ a r t i c u l a r  law, indult 

or  custom operating before the Reformation, still had 

authoritative value a n d  binding force for the Church of 

England.  Problems associated wi th non-observance of l a w  

a n d  the growth of customs contrary to the law, as well as 

t h e  notion of desuetude created other difficulties. 

Xowever, these concepts are not gersane to the p r e s e n t  

discussion. 
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D. THE REVISION OF CANON LAW 

t h e  

saw 

i. The Revision of the Constitutions and Canons 
Ecclesiastical of 1603 

A general outline has already been given of how 

"Canons of 1603" came into being. That legislation 

few amendments. Four changes took place in 1865 which 
C I  

dealt primarily with ordination. " Two canons which 

concerned times of marriage were changed in 1887 and then 

again in 1936. '* Two new canons were added, one in 1892 

which affected clergy discipline, 5 9  the other in 1921 

which dealt with the Convocation itself. 60 

Canons 36, 37, 38 and 40 were amended; t h e s e  canons 
refer to declarations and subscriptions made by 
those about to be ordained. 

Canons 62 and 102 were amended to correspond to 
Statute law regarding the hours during which a 
marriage may be solemnized. 

Canon 142 gave canonical effect to the Clerqy 
Discipline Act 1892. 

Canon 143 centred on the clerical representation 
allowed in the lower houses of the Convocations of 
Canterbury and York. 
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No attempt was made to revise t h e  1603 canons 

until 1 6 6  The Convocation of Canterbury appointed a 

committee which produced a d r a f t  a n d  presented it in 

1873.  T h e  Archbishop of Canterbury sent the draft  to the 

Deaneries for their comments. In 1879 the reçults were 

reported back to t h e  Lower House of Convocation in 

Canterbury which diçmissed the whole  work as b e i n g  t oo  

difficult to cons ider  at t h a t  time. The Report Lay 

dormant for sixty years until 1939 when it was 

resurrected by a new commission which had been appointed 

to investigate canon l a w  in the Church of E n g l a n d .  T h e  

Lower House of the Canterbury Convocation had requested 

its President, Archbishop Cosmo Lang of C a n t e r b u r y ,  to 

consider t h e  whole question of the revisions and 

codification of canon law . 61 T h e  Commission waç a p p o i n t e d  

i n  1939  by D r .  Lang and Archbi shop  W i l l i a m  Temple of 

York. Dr. Cyril Garbett ïas named chairnan of the 

committee. The Commission's terms of reference were 

concise: (1) what is t h e  p r e s e n t  s t a t e  of Canon Law in 

6 The York Convocation made the request i n  1934. 
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England? ( 2 )  what is  t h e  status  of canons promulgated 

before and after the Reformation? Depending upon the 

Commission's conclusion, they were to  prepare a body of 

revised canons for admission to the Convocations of 

Canterbury and York. 

The Commission presented its report in 1946 

entitled The Canon L a w  of the Church of Enqland. Much of 

Report is written in the form of a short history of Canon 

Law. It stated that the history of the law of the Church 

of England was divided into three main periods. (1) From 

the earliest times to the appearance of the Decretum 

Gratiani in 1140 AD, this period, known as "Jus 

Antiquum" , was a tirne when the law of the Church had to 

be deduced £rom collections of varying merit compiled by 

private individuals. ( 2 )  The second period, characterized 

by the term, "Jus Novum", dated from 1140 AD until the 

Reformation. During this interval, ecclesiastical laws 

were derived £rom collections of codif ied laws that had 

been promulgated by the authority of the Papacy. Such 

"codesw were in fact the various collections that would 

in time be recognized as constituting the Corpus Iuris 
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Canonici. 6 2  ( 3 )  The third period began with the 

Reformation and lasted until t h e  present day (19461, 

"when the Church of England, now an independent national 

Church, has deduced its laws not f rom any one collection 

or code but £ r o m  a variety of sources making up what is 

called the Ecclesiastical Law of the Church of England. 

We cal1  this period, the period of aixed sources. "63 

The Commission's answer to t h e  question, "what is 

t h e  status of canons promulgated before and after the 

Reformation", was expressed in this way: 

The formulation of the question we found 
somewhat zmbarrassing o w i n o  to t h e  
unceetainty of what is meant by 'canons' 
where the word f i r s t  accurs. We w i l l  assume 
that it means, or at least  includes, t h e  
totality of t h e  pre-Reformation Canon Law, or 
t h a t  p a r t  of t which  survived t h e  
nef ormation, as having been t h e r e f o r t o  
received i n  England and not being contrary to 
any statute or custom of the country or the 
Royal 2rerogative. [ . . . 1 the task of 
analyzing the ancient Canon Law in such a 
nanner  as to identify and segregate the 
e l e r n e n t s  which d i d  so survive lias never been 
seriously at tempted in any detai1.64 

62. Cf. C.L.R. ,  pp. 2 6 - 4 2 .  

63. C.L.R., p. 6 . 
64, Ibid., 9. 79. 
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Consequently, the Commission decided that a revised body 

of canons should be produced. A revision was prepared by 

it and included a proposed canon (c. V I I I )  which would 

define the status of Canon Law in England.  

The Canon Law of the Church of England 
consists not only of this Code, meaning 
thereby t h e s e  present Canons as added to or 
varied from tirne to time, but also of t h e  
General Canon Law, meaning thereby such 
provisions of the Canon Law in force in 
England at t h e  passing of the A c t  25 Henry 
V I I I ,  c.19 as are not expressly or by 
implication superseded by this Code and are 
by virtue of that Act s t i l l  in force, so 
that, in the case of any divergence between 
this Code and the General Canon Law, t h e  
provisions of this Code shall prevail, and 
(until further order be taken) any dispute or 
question as to the content or effect of the 
General Canon Law may be reforred to a n d  
shall be conclusively determined by the 
Archbishops of Canterbury and York, af ter 
t a k i n g  such expert advice theroon as they m a y  
deem proper.65 

Because no authority in England had axgressly stated 

s ince  the Reformation e x a c t l y  which lavs had been 

abrogated, and since the Commission Eelt u n a b l e  to 

undertake such  a task, the solution outlined in the 

proposed canon seemed the most sensible a p p r o a c h  t o  take 

in coming to terms with the whole p r o b l e n .  
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The Commission s tated t h a t  it had no w i s h  t o  

p roduce  a code similar t o  t h e  one i n  use i n  t h e  L a t i n  

Church o r  t h e  Napoleonic Code. It would be r e a s o n a b l e  t o  

expect t h a t  t h e  ecclesiastical l a w  of a n a t i o n a l  Church 

would f o l l o w  t h e  legal system of t h e  c o u n t r y .  S i n c e  

E n g l i s h  law is common law, t h e  g r e a t  bulk  of E n g l i s h  law 

i s  n o t  c o d i f  ied. Therefore, the proposed canons  o f  t h e  

Anglican Church were couched i n  a form complementary t o  

t h e  civil s t a t u t e s  of t h e  realm. 

The R e p o r t  o f  1 9 4 6  a n d  t h e  proposed canons were 

p u b l i s h e d  i n  1947 (Appendix Dl. The canons were a 

r ework ing  and  u p d a t i n g  of t h e  "Canons of 1603"  ( w i t h  

amendments 1 . S t a t u t e  law and d e c i s i o n s  given i n  t h e  Law 

Reports, where  t h e y  a f f e c t e d  c a n o n i c a l  l e g i s l a t i o n ,  were 

i n c o r p o r a t e d  i n t o  t h e  r e v i s i o n .  

The proposed  canon VI11 was a brave attempt t o  c u t  

a s t r a i g h t  p a t h  t h rough  w i l d  and d i f f i c u l t  t e r r a i n .  Some 

sort of  c o n t i n u i t y  was shown by the Commission i n  

p r e p a r i n g  t h e  schema of proposed canons .  Each o n e  w a s  

a n n o t a t e d  t o  show t h e  j u r  i d i c a l  and canonical p r i n c i p l e s  

u n d e r l y i n g  each of t h e  p roposed  laws and  how t h e y  were 
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derived £rom previous legislation, i.e., from the "Canons 

of 1603" and from the Latin Church prior t o  1533.  

Since canon VI11 did not achieve legal force with 

the promulgation of the revised canons of the Church of 

England in 1964-1969 ,  t h e  status of pre-Reformation canon 

law remains questionable. However, it must not be 

forgotten that the laws of the Latin Church ,  promulgated 

and received in England prior t o  the breach in 1533 and 

during the r e i g n  of Philip and Mary, could still bind the 

baptised of the Church of  England by virtue of the 

Henrican acts ( 2 5  Henry VIII, c.19 and 25 Henry VIII, 

c.21) which transformed pre-Reformation canon law into 

national law after t h e  break from Rome. In addition, this 

law has not been abrogated "en blocn by any act of 

Parliament. 

As for the canon law itself, those laws and 

customs which were not expressly provided for in the 1917 

Codex Iuris Canonici  of the Latin Church were abrogated 

by t h e  Catholic Church  when the new code took effect i n  

1918. The ancient canon law was abrogated by the 

authority who promulgated it, t h e  Pope himself. 
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Work began on t h e  recommendations contained i n  t h e  

1946 Report on Canon Law. Each of the d r a f t  canons had to 

be submitted t o  and passed by t h e  four Houses of 

h on vocation,^^ t w o  in Canterbury and two in York. The 

drafts t h e n  had ta b e  submitted to the House of Laity. 

The process of revision and comment lasted for a number 

of years. The p r e s e n t  Law known as The Canons of the 

Church of Enqland, having received Royal Assent, was 

promulgated in t w o  groups: one group in 1964 and the 

other in 1969. They number one h u n d r e d  and twelvo canons 

and replace the Constitutions and Canons Ecclesiastical 

The new canons p r e s u p p o s e  bo th  the common and 

statute laws of England "and the qeneral pre-Reformation 

Canon Law of the Western Church, e x c e p t  where t h a t  Canon 

66. Synodical Government in the Church of England:  
Beinq the Report of a Commission appointed bv the 
Arcnbishops of Canterbury and York, London, C.I.O. 
Publishing , 1966, pp. 9-10. 

67. Canon 113 (Seal  of Confession) and c a n o n  143 
(membership in Convocation - âince regealed)  of the 
1 6 0 3  Canons were not r e p e a l e d  by these new canons. 
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Law h a s  been affected by contrary statute or custom in 

England .  m 6 8  The Marriage Canons £tom t h i ç  new body of Law 

havo had legal force s i n c e  1969. Since t h e n  a few changes 

have appeared in the promulgated t e x t .  

68. T h e  Canons of the Church of E n g l a n à ,  London, 
S.P .C.K. ,  1969, p .  xi. 
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ii. The Present Canon Law of the Church of England - 
The Authority of Parliament 

What is the authority of Parliament over 

ecclesiastical legislation? The Act of 1532 (24 Henry 

VIII, c.12) sets out a theory of the English 

Constitution. Under the monarch, two bodies - one 

spiritual and the other temporal - work together to 

administer justice. As Dr. Eric Kemp pointed out in 1961: 

In that year, 1533, it would have been 
possible to argue that the Submission of 1532 
had placed the clergy in Convocation under 
the Crown but not under Parliament. It is 
true that in the commission to review the 
canon law, for which Convocation had asked, 
half the membership was to be drawn from the 
two Houses of Parliament, but their 
recommendations were to be given authority by 
the King axone, and there was no suggestion 
that they should be submitted to Parliament, 
any more than that Parliamentary consent was 
necessary for the making of new canons. 

This balance of powers was upset in 1534 
when the Submission was embodied in an Act of 
Parliament. The subordination of Convocation 
to Parliament was not merely implied but, it 
may be argued, actually contained in the 
proviso that no canons 'shall be made or put 
into execution within this realm by authority 
of the convocation of the clergy, which shall 
be contrariant or repugnant to the king's 
prerogative royal, or the customs, laws, or 
statutes of this realrn.'69 

-- - 

69. E. KEMP, Counsel and Consent: Aspects of the 
Government of the Church as exemplified in the 
history of the Enqlish Provincial Synods, London, 
S.P.C.K., 1961, p. 157. 
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After King James 1 authorized t h e  "Canons o f  

1603", the Puritan party in the House of Commons 

violently attacked the canons and introduced a bill to 

annul the ef fect of some of them. Although the Puritans 

w e r e  unsuccessEul, controversy about the status of the 

canons continued. In 1640, seventeen more canons known as 

"Archbishop Laud's Canons "'O were passed under Royal 

Licence and received royal approval. As was the custom, 

the Synod assembled at the same time as Parliament; 

licence had been given to the Convocation to fraine 

canons. Parliament was dissolved before Convocation 

reached any conclusion. The Synod continued to meet but 

its status came into question. Was that body also 

dissolvod? James I consulted l e g a l  experts who informed 

him that the Convocation was not dissolved unless lie so 

arderod u n d e r  the Great Seal of England. Convocation 

continued to meet and eventually produced "a code of 

seventeen canons, which received the royal assent a n d  

wero confirme6 by Letters P a t e n t .  w 7 1  T h e  çubsequent 

Parlianent 2xpressed i ts  àisgust at the procedure that 

took place and condemned Laud's canons. Consequently, 

70. Cf. J e  KENYON, oo. cit., ?p. 151-152, 166-175. 

71. E. KEHP, OD. cit., p .  160 . 
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thèy f a i l e d  to achieve any torce of lad.  7 2  parlianent 

passed a r a s o l u t i o n  c h a t  "the c l e r g y  of E n g l a n a  conveneti 

i n  any C o n v o c a t i o n  [ . . . 1 nave n o  p o w e r  t o  make a n y  

c o n s t i t u t i o n s ,  canons o r  acts w h a t s o e v e r  [ . . . ] without 
cornnon c o n s e n t  of ~ a r l i a r i e n t .  n 7 3  It fiad been t h e  practice 

Eor the i i o v e r e i g n  t o  i s s u e  a iirit fo r  the a i s s o l u t i o n  of 

C o r i v o c a t i o n  wnile at t h e  same time issuing another one 

f o r  the dissolution o f  Parliament. 74 Becween 1530 and 

1 7 6 U ,  C o n v o c a t i o n  w a s  usualfy called i n t o  s e s s i o n  

c o n c u r r e n t l y  w i t h  Parliament. Dur ing  this period, tne 

Synod's effectiveness grac iua l l y  diminisned and the 

concerns of the C h u r c h  passea increasinqly into thê h a n d s  

of P a r l i a m e n t .  On February 2 6 ,  1 8 6 1 ,  c o n v o c a t i o n  received 

f o r  t h e  f i r s t  time s i n c e  1640 a royal  licence f o r  the 

7 2 .  T t i e s e  canons of 1 6 4 3  have n o t  a e e n  h e l d  binding oy 
t h e  c o u r t s  f o r  they wero expross ly  oxcegted i rom the 
i061 A c t  oi King Charles 11 ( 1 3  Cnarles I I ,  c.12) - 
since regealeâ excePt section 4 o y  tne Lccies ias-  
tlcai Jurrsaictlon Measure i4b3 - which restored the 
ecclesiasticai law as it iiaa becn oeEore t h e  
Cornnonviealch. 

73. C f .  E. CAROwELL ( e a . ) ,  Synoaalia - A Collection oi 
Arc~cles of K e l r a i o n ,  Canons, a n a  Proceeaincs of 
C o n v o c x i o n  ln tne Provrnce  oE Canterbury, 1 5 4 7 - 1 7 1 7 ,  
O x f o r u ,  University Press, 1b42, v o l .  i, p .  3 8 5 ,  f l o t s .  

4 5 y  The C n u r c h  of Z n q i a n à  C o n v o c a t i o n  A c t  1965 (196b 
c.21, tne C o n v o c a t i o n  n a y  now je c a l l s u  t oce the r  ana 
ciss01vod 3y t h e  M c n a r c h  wi tnou t  rxjarû t o  the t i n e  
ùt w h i c n  Parliament is surimoneu or J ~ S S O ~ V ~ U .  Ct . 
C h u r c h  A c t s  anu Measures, 1963, 3 .  115. 
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revision of a canon. 75 A number of problernç arase £rom 

this experience which "brought home sharply that the 

grant of the Royal Assent  to canons was n o t  to be the 

formality that the a s s e n t  to Parliamentary bills had 

becorne. " 76 

As a consequence of this situation, a novernent to 

secure a Council of Laity emerged. Such a group could 

advise the Convocation on temporal and Parliamentary 

natters v h i c h  affected and effected ecclesiastical 

legislation. Although the Church had Bishops in the Upper 

House, it had no official representatives in the Lower 

House to grotect  i t s  interests .  A f t e r  var ious 

difficulties and cornmittee meetings, a 1916 Report 
77 

recommended that a Church Council consisting of the two 

Convocations with a House of Laymen should be g i v e n  

powers to legislate for the Church. These powers were to 

be subject o n l y  to Parliament and the Crown. 

75. This concerned canon 29 of the 1603 series;  
godpacents at a baptism. 

77. The Archbishops' C o r n m i t t e e  on Church and S t a t e ,  
London, 1916, 300 p. 
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The  proposal was accepted. Legislation was passed 

in Parliament and Royal hssent was givon to t h e  bill on 

December 23r 1919. The Billr "The Church of England 

Assembly (Powers) Act", known by t h e  shor t  title "The 

Enabling Act 1919"'* (9 & 10 George V, c.761, facilitated 

reform in the matter of Church l e g i s l a t i o n .  79 

The main provisions of the Act are t h a t  
t h e  Church Assembly may p r e s e n t  t o  P a r l i a m e n t  
Heasures which,  i n  the f i r s t  instance, are 
considered by the Ecclesiastical Committee 
representing both Houses. The  blessure, 
together with t h e  Cornmi t tee '  s report t h e n  
lies for  f o r t y  days on the table of each 
House, after which a simple resolution 
assenting to it is groposed, and if passed 
t h e  Measure t h e n  recei-VPS the Royal Xssent 
and becomes as nuch part of the Statute Law 
of England  as any A c t  which has passed 
t h r o u g h  the ordinary b i l l  procedure.80 

The Church Assembly was the product a £  the 

Convocations, not of Parliament, and derived its 

ecclesiastical power £rom the ancient synods of the two 

78. Church Acts and Measures, 1969, op. 47 seq. 

7 9 .  Although unconstitutional changes haà been made in 
t h e  Church of E n g l a n d  d u r i n g  t h e  mid-17th c e n t u r y ,  
t h e y  were repudiated f o r  l a c k  of roya l  assent.  NO 
fundamental changes  affecting legislativo powers 
were lawfully made between 1558 and 1919. 

80 .  E. K E N P ,  op. cit., 9 .  198. 
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English Provinces of Canterbury and York; Sut the power 

of proposing legislation came f rom Parliament. The 

Assembly had no authority to define the doctrines of the 

C h u r c h  of England nor decide on mat te rs  of theology; 

n e i t h e r  could  it  d i m i n i s h  or derogate frorn any of the 

p o w e r s  Selonging to any of the Houses of Convocation of 

the two provinces. 

The p a s s i n g  of "The Enabling Act" of 1919 

facilitited many long, overdue reforms i n  the A n g l i c a n  

Church. H o w e v e r ,  such reforrns were ef fected by Statute 

Law and a n y  f u r t h e r  a l t era t ions  can only  be made by 

subsequent ac t ion  of Parliament. The C h u r c h  Assembly 

continued its work u n t i l  t h e  Synodal Government Yeasure 

( 1 9 6 9 1 ~ ~  transferred the powers of the C h u r c h  Assembly 

into t h e  hands of a new creation - t h e  General Synod of 

the Church  of England.  This new body is a produc t  of bo th  

Church and State .  Since 1970, t h i s  Synod is t h e  

legislativo authority w i t h i n  the Church of E n g l a n d .  

81. The Public General A c t s  and Church Assembly Neasures 
1969, L o n d o n ,  Council of Law Reporting, 1969, - 
pp.  171301765. 



CANONS OF THE CHURCH OF' ENGLAND 60 

The effects of the Tudor s t a t u t e s  l e f t  the Church 

of England in virtual possession of its traditional 

jurisprudence and p a p a l  legislation which serves as t h e  

basis of its ecclesiastical law. The subsequent history 

of the law of the Church of England is one of adaptation 

to meet particular needs - bath  civil and ecclesias- 

t i c a l  - in accordance with the secular tradition of 

English Common Law. 
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In E n g l i s h  civil law, marriage is an agreement 

made between a man and a woman by w h i c h  t h e y  en te r  i n t o  a 

certain legal relationship with each other ; an agreement 

which cteates  and imposes mutual r i g h t s  and obligations. 

From this point of view, marriage is a contract; a 

contract  sui generis in many respec t s .  Marriage a i s 0  

creates a special status in law: married persons are 

those t o  whom the c i v i l  law ass igns  certain leqa l  

capacities and incapacities. The classic definition of 

narriage in English l a w  is t h a t  given by Lord P e n z a n c e  1 

who stated i n  1866: "1 conceive t h a t  marriage, as  

u n d e r s t o o d  in Christendom, may [...] be defined as the 

voluntary u n i o n  for l i f e  of one man and one woman to the 

exclusion of al1 othersen 

From such a definition, four conditions can be 

deduced concerninq marriage. The marriage must 5e the 

product  of a free choice and consent OP both p a r t n e r s  - a 
view generally held s ince  at least the time of r J l p i a n .  

1. C . R . I .  P.D. 130, 131. 
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Marriage is for life. However, it must be remembered t h a t  

Lord Penzance made t h e  statement a f t e r  t h e  Divorce A c t  

had made judicial divorce possible for almost nine years. 

Although his view had an air of ecclesiastical p u r i t y  and 

theological soundness about it, t h e  fact is that under 

English law such is not really the case. The law provides 

that marriage must be for life in the sense t h a t  it is 

capable of lasting indefinitely, irrespective of the 

intention of t h e  partners at t h e  date of the marriage. It 

may be terrninated,  however, by t h e  mutual consent of 

either party with formal conditions of officiai 

registration. Finally, such unions must be nonagamous and 

heterosexual . 

These are t h e  f o u r  elements Eound i n  the E n g l i s h  

civil concept of marriage. The Church of E n g l a n d  also has 

its own concept of marriage w h i c h  diEfers Erom the civil 

law. The aook of Common Prayer, in its revisions approved 

by Parliament and used by the Church, tcqether w i t h  t h e  

canonical leqislation, s t a t o s  the Church's o f f i c i a l  

âoctrine. It is to these sources  t h a t  one must  20 éo 

deternine the doctrinal and juriaical teachinq of the 

C h u r c h .  
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The p r e s e n t  canons  of t h e  Church of England  were 

published i n  two parts. Aftor receiving Royal Assent, 

some were promulgated i n  1964  a n d  the remainder i n  1 9 6 9 .  

The marriage c a n o n s ,  B 3 0  to 836 i n c l u s i v e ,  have en joyed 

legal  force since 1969. By commenting on each canon, it 

is hoped that this will show n o t  o n l y  i t s  place  i n  the 

strearn of the Western Church's tradition on the teaching 

of rnarriage, but also d e m o n s t r a t e  i t s  general fidelity to 

the property of indissolubility s t i l l  held in p r i n c i p l e  

by the ecclesiastical law of t h e  C h u r c h  of E n g l a n d .  



A. REFOAiATIO LEGtiM ECCLES IASTICARtiM 

Since the concept of aissolubility of aarriage was 

sut to t h e  t e s t  during the lifetime of King Henry VIIL, 

it is unàerstandable how the notion rernainza in the minris 

of other  2eople a f t e r  his death. 

In responding to the c a l 1  of the Tuaor  nonarchs 

for a revision of ecclesiastical law, certain divines 

incorporated the notion of dissolubility i n  the f i r s t  

code of Law presented to the Sovereigns. This document, 

written i n  L a t i n ,  was publ ishea in 1571 and is known as 

the Reformatio Leçurn Ecclesiasticarum. A l t h o u g h  not 

promulgated, it has had an influence f a r  ueycna t h a t  a 

rejected schema of popoçed  la*. In tracing t h e  C h u r c h  of 

Englana's teaching on the mattor of matrimonial 

inaissolubility, it is d o r t h w h i l s  to examine the concepts 

held l n  this text and see the v i e u l p o l n t  3 f  ce r t am 

influential ecclesiastics who werz c i i r sc t ing  the Church 

auring a t u r b u l e n t  time in Fts h i s t o r y .  

The i teformatio L e c u m  ~ c c l e s i a s t i c a r u m  w a s  a 

sroposea coce oE lav for the nascent n a t i o n a l  c h u r c h .  h e  

narriage section, De Matr~moriio,  wùs nrcsencsd u n d e r  



three t i t l e s  subdivided rnto chapters. It i s  in t h i s  work 

that üe first encounter a radical depârture from t h e  

tradition of the sestern Church's position on marriage. 

*hile it can be stated t h a t  the pre-Reformatiorl C h u r c h  

only allowed ~ h a t  is calleci by soine uivortium a mensa et 

thoro, and by others , " j u d i c i a l  separation" , which 

discharged the husbana ana w i f e  £rom the duty of l i v i n g  

together, leavinq them husband and wife w i t h  no right to 

rêinarry any other person, the Reformatic Lecum 

~cclasiasticarum~ propose6 a new idea approximatinq a 

divortium a v incu lo  but without u s i n g  those worcis: 

It w a s 8  forrnerly customary in the case of 
certain crimes to deprivo marriea people of 
the right of association at S e t i  anà boarà, 
though in a l 1  other respects t h e i r  narriaqe 
5e reinained intact; and since this practice 
is contrary to the k o l y  Scriptures, involvsç 
the greatest confusion, and h a s  înrrouuced an 
acc~ri~ulation of evila into ~natrimony, it is 
our Al1 that t h e  rihole thing, by o u r  
a u t h o r i t y ,  be aPol ishet i .3  

2. i. CAdDwELL, The iXeforrnation of tne dcclesiastical 
Laws as atternpcea i n  che R e ~ ç n s  o i  &inq d e n r y  VIII, 
King tawara VI, anc Gueen Elizabeth, OxEorci, 
üniversrtv Press,  1850, lviii-3442. B e i q  a copy of 
zef orrnatio Lequm Ecclesrasticarum. Hereaf t a r  cl t e a  
as R.L.S. 

3 .  A.L.E., p .  58. T r t l c  X "De f i .dulter i is  et Div~rtiis", 
~ 3 9 .  13. "Mensae sacietas et t h o n  salebat  l n  c e r t i s  
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With this total separation and breaking of t h e  marriage 

bond, the right to rernarry was given to t h e  innocent 

party should he or she w i s h  to do so: 

When one of the parties has been 
convicted of adultery, the other, being 
innocent, shall (if he/she  wishes) be allowed 
to proceed ta a new marriage. For the 
innocent party ought not to suf fer for 
another's crime to such an extent that 
celibacy should Se forced upon him against 
his will, and therefore the innocent party is 
not to be considered guilty of adultery if he 
binds himself by a new marriage, since Christ 
Himself accepted adultery as a cause.4 

criminibus adimi coniugibus: s a l v o  tamen inter illos 
reliquo matrimonii i u r e .  Quae constitutio cum a 
sacris literis aliena sit, et maximam pervorsitstem 
habeat, et malorum sentinam in matrimonium 
comportaverit, illud authoritate n o s t r a  t o t u m  aboleri 
placet." 

4 .  R.L.E., p.  51. Title X,  cap.  5. 
"Cum alter coniunx adulterii damnatus est, alteri 
licebit innocenti novum ad matrimonium (si volet) 
progredi. Nec enim usque adeo debet intogra persona 
crimine alieno premi, coelibatus ut invito p o s s i t  
obtrudi. Quapropter integra p e r s o n a  non habebitur 
adultora, si novo se matrimonio devinxerit, quoniam 
iose causan adultlrii Christus excepit ." 
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If the other spouse would not allow a r e c o n c i l i a t i o n ,  

n o t h i n g  could be done. "But should it be impossible for 

t h e  guilty t o  b e  admitted to the former condi t ion,  no new 

marriage is permitted to him. " 5  

A number of possibilities besides adultery were 

listed in various canons of t h e  section e n t i t l e d  - De 

Adulteriis et Divortiis as being s u f f i c i e n t  grounds t o  e n d  

one marriage and enter a new one: desertion, emnity, long 

absence of one spouse and ill-treatment. 

T h e  opening words o f D e  Matrimonio state:  "Marriage 

iç a lawful cont rac t"  .' The concept h e l d  by the compilers 

of the Reformatio Lequm Ecclesiasticarum seemed to oe that 

of a simple con t rac t  that could be rescinded whenever one 

of the parties in the agreement Eailed to fulfill any of 

the condit ions specif i e d .  

It cannot be doubted t h a t  t h e  pre-Reformation c a n o n  

law did not allow f o r  or recognize the possibility of 

5. R.L,E,, p .  51. T i t l e  X, cap. 6. 
"[ ... ]Quod si damnata persona non possit ad superioren 
conditionem admitti, nullum i l L i  novum matrimoniun 
conceditur." 

6. R.L.L. ,  p. 3 9 .  T i t l e  VI11 "De Matrimonio", cap.1. 
"Mat r i rnon ium est legitimus c o n t r s c t u s  [. . . 1" 



divorce a vincuio. It is obvious ,  t h e r e f o r e ,  that it d i d  

not furnish a basis fo r  t h i s  ?art of the Reformatio Legum 

Ecclesiasticarum. 

The opinions  expressed i n  this corsus  of proposeci 

Law were thus alien to the Church of England and it is 

therefore not s u r p r i s i n g  that royal oc ecclesiastical 

a s s e n t  Mas w i t h h e l d ,  

The well-known exgert, Sir Lewis Sibuin, 3.C.L., 

Dean of the Court of Arches (che c o u r t  o f  the A r c h b i s h o p  

ot Canterbury), maintained that the s e c t i o n  on i i v o r c e  *as 

o n l y  a literary r e h c  that showea t h e  v i e d s  oi few raaical 

c o n t i n e n t a l  a i v i n e s  who ~ossesseu a certain influence anu 

eminence in Englana * r i u r i n g  a given per ioà  oi time. Sir 

Lewis was convinced that there couLti  je no ciouat as to 

w h a t  the law of the Church of E n q l a n u  was prior to the 

Zeformation. R e  Haw maintainoa t h e  saine opinion that the 

l a v  of a l 1  gestern Christendom was the "ius commune" 

7 
coaified in t h e  Corous Iuris Canonici : 3arriace is 

i r i d i s s c l u b l e  during t h e  j o i n t  Livos of husbana ana r ~ i f o .  

Dibain suppor teu nis opinion ~y s t a t i n q :  
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If a specially English authority is 
required for this proposition it will be 
found in the well-known compendium of church 
l a w  supposed to have been written about 1385 
by John de Burgh, Chancellor of the 
University of Cambridge, and entitled Pupilla 
Oculi under the heading De accusatione 
coniugum de adulterio, (cap. xiv, fol. cxi, 
1516 edition) , Maritus potest uxorem 
accusare et dimittere propter adulteriurn et 
uxor virum; quos in tali casu ad paria 
indicantur. Non tamen ea vivente potest 
alteri nubereet8 

Af ter examining various parish registers9 and episcopal 

visitation records between 154701603, D i b d i n  reasonably 

concluded that remarriage during the lifetime of a former 

spouse was not allowed by Anglican Chutch author i ties . 10 
He found this negative result decisive in showing 

L. DIBDIN and C. CHADWYCH BEALEY, English ChUrch Law 
-- 

and Divorce, London, John Murray, 1912, p. 46. 
Kereafter cited as ErnCoL-D, 
A translation: " A  husband can accuse and dismiss his 
wife on account of adultery and the wife her husband; 
in which case they are to be brought to be judged. 
Bowever, she is not able to marry while the other 
party (husband) is living." 

A collection of 850 registers £rom English parish 
churches held at the library of Lincoln's Inn, London. 

10. Three cases of remarriage seem to occur in these 
registers: two of them were bigamy cases and the 
t h i r d  was declared nul1 ab initio by a judge at 
Chester Consistory Court in 1565. The third case 
concerned a marriage that was not consummated, entered 
under  duress and without the Petitioner's consent. 
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the non-existence of any ~ractice on the part of the 

clergy to permit the rsmarriage of persons divorccd 5 

century . 

A. url innet t  exanined reglsters frûin other ;>arts of 

E n g l a n a ;  he a l so  round no clear instance of a secona 

narriage oeing solernnized a i t e r  aivorce a mensa e t  tnoro 

a u r i n g  t h e  perioà between 1547 a n d  1683. l1 Mcreover ,  

further research by Dibdin i n t o  the records of the London 

Consistory Court - the most i m p o r t a n t  matrimonial cour t  

i n  E n g l a n d  a t  the t h e  - and t h e  Diocesan C o r i s i s t o r y  

C o u r t s ,  which were in existence in the sixteenth century, 

cjave evidence of àivorce a mensa et thoro on tiie g r o u n u s  

of acultsry or cruelty, but none of d i v o r c e  a vinculo. 
12 

In t h e  imrneaiate post -Reforna t ion  per ioà ,  tdo  

civil cases of aivorce a vinculo are to 8e iounu: the 

Saalor case of 1545 ana tha Parr rase oi 1551. Private 

SlLLs ~ i e r o  sâsseu f o r  ~ o t n  Saüler ana Parr  .*ho neeoeü 
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Parliamentary action to validate their second marriages 

since their former partners were still alive. 13 

A case which demonsttated an attitude held by a 

certain churchrnan of the time occurred during the reign 

of Elizabeth 1. The cause involved Sir John Stawell who 

obtained a decree a mensa et thoro in 1565 on t h e  grounds 

of h i s  wifegs adultery. In 1572 Sir John consulted Bishog 

Gilbert Berkeley of Bath and Wells about his intention to 

enter a new marriage. The Bishop referred the matter to 

Archbishop Matthew Parker of Canterbury who issued a 

13. In 1534, Sir Ralph Sadler married Elene Barr whose 
husband, Matthew, was missing ana was gresumed dead. 
After the wedding, M a t t h e w  reappeared and i n  1 5 4 6  a n  
A c t  ( 3 7  Henry VIII, c.30) was passed  w h i c h  provided 
t h a t  if an ecclesiastical decree a mensa et thoro 
was obtained, Elene would be declared a s i n g l e  woman 
and be free to marry Sir Ralph Sadler. N a t t h e w  Barr 
obtained the Church decree on the grounds of his 
wifegs adultery. .This case set a precedent a n d  
enabled the Marquis of Northampton, William Parr, to 
pursue a similar way. He obtained a decree a mensa 
et thoro in 1542 on the grounds of his wife's 
adultery. Ln 1547, he petitioned Kina Edward VI for 
a Commission to enauire whether he aay marry aqain. 
A nine-member commission was appointed under 
lrchbishop Cranmer to investigato the matter. 
Rsfore the Commission could ? ive  a decision, Parr 
married h i s  mistress. Fventually, the  Commission 
replird in the affirmative and t h e  second marriaqe 
was declared lawful by Act g f  Parliament 
( 5  & 6 Edward VI, Private 9ct No. 4 1 .  
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l i c e n c e  "for the marriage to take place in any p a r i ç h  

church without bannsw. iiowever, the decree contained the 

proviso %O long  as [. . .] no controversy concerning any 
other aarriage contracteci, so f a r  as c o n c e r n s  the p e r s o n  

of one of you, be put  in motion and renain in Ü i s p u t e  

s t i l l  undecided". The phrase "notwithstanding any 

contrary canonical institutet* also was used. l4 The 

i s s u i n g  of such  a licence was i r r egu la r .  It could  be s a i d  

that the Archbishop qranted a oispensation from the 

strict i a w  of the C h u r c h ,  l5 from a teachinq that %e 

'oelieved was not of divine law but  of zcc les i a l  i a w ,  

allowing a n  " innocent p a r t n e r "  to contract a s u o s e q u e n t  

marriace. A .  ~ i n n e t t  suggests t h a t  t h e  A r c h ~ i s h o p  had 

serious misgivin~s about the second ri.arriage Secause I n  

i572, Sir J o h n  w a s  charged in the ~rchbishop's Court üith 

cohabiting while kis x i f e  was alive. 5taweli  LOO,  rnay 

iiavo haci mi sg iv ings  b e c a u s e  iiis son irorn t h e  second 

narr i age  receivca h i s  inheritance by purcilase ra ther  t h a n  

15. I'ûrc., p. 4 ,  note 2. t*Dunmo60 [...]nec a l l a  
c o n t r o v e r s i a  de alio matriinonic, contracta, u a a n t u r n  
a5 i e rsonao a l t x i u s  v e s t r ù n  a t t i n e t ,  mota sit 4t 
in l i t o  g e n a i a t  adhuc indecisa, C...] c o m r a c i i s  
canonum i n s t i t u t i s  non obstantibus cuibuscunque." 
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A famous case occurred in 1602. Hercules Fuljambe, 

twice married and twice divorced, married a third time. 

When his new father-in-law (Edward Rye) found out, suit 

was taken in the Star Chamber which 

held that the marriage [ . . . ] was void,  and i n  
reaching this decision was guided by the 
advice of Archbishop Whitgift, who after 
consulting a body of divines and c i v i l i a n s  at 
Lambeth declared for the marriage being void 
on the grounds that divorce granted by the 
ecclesiastical courts were only a mensa et 
thoro,  and not a vinculo.16 

Dibdin rejected t h e  opinion put forward by William 

Salkeld (1671-1715) who, in h i s  ~eports ,17 publiçhed in 

1724 aftet his death, held that the Fuljambe case matked 

a change in practice from what had pseviously prevailed: 

divorce with the  r i g h t  to remarry was permitted since the 

beginning of Elizabeth's reign and only changed in the 

forty-fourth year of her reign by the judgment issued in 

the Fuljambe case. l8 Dibdin quoted Sir Edward Coke 

(1552-1634) whose writings on marriage indicated nothing 

16. Ibid., p. 47. 

18. A. WINNETT, op. c i t . ,  p .  4 7 .  In modern times, the 
view of Salkeld was followed by J. Montmorency in h i s  
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about a valid marriage being dissolved on account of the 

subsequent action tadultery) of one of the partners. l9 It 

would seem that Salkeld took the views of individual 

doctors and divines to be the practice of the Church. 

Dibdin said that Bishop Lancelot Andrews (1565-1625) 

whose 1601 publication, A Discourse Against Second 

Marriaqes after Sentence of Divorce with a Former Match, 

the Party Then Living, treated as a matter beyond 

controversy that the Church Courts did not grant divorce 

a vinculo. Dibdin called Bishop Andrews: 

[ . . . ] a contemporary witness of f i r s t  rate 
cornpetence in this context [ . . .] t o  that t h e  
view which he desired to combat was confined 
t a  some divines, and that it had brought  them 
into conflict with what he describes as 'the 
p r e s e n t  p r a c t i c e  o f  t h e  l a w  
ecclesiasticall - 2 0  

history of divorce which forms Appendix 1 t o  the 
Report  of the 1909 Royal Commission (on Divorce and 
Matrimonial Causes). Montmorency held that the 
Northampton case as well as others showed that in the 
second half of the sixteenth century, marriages were 
regarded as lawful after divorce. 

20. Ibid., pp. 60-61. 



idnile the Keformatio Lequm Ecclesiasticarum, w h i c h  

had a proviso for the aissolution of the marriage bond in 

cases of aesertion, adultory ana serious c r u e l t y ,  

reflected t h e  o p i n i o n  of a srnall but influential q r o u p  of 

aeople w i t h i n  the Church of England  at the tirne of its 

c o m p i l a t i o n ,  the w e i g h t  of e v i d e n c e  is aga ins t  t h e  view 

that the proposed c o d e  ever g~verned tne practice of tiie 

Churcti of Englariu rn the lattrr t i a l f  of the sixteenth 

century. During this ?eriod, the Ciiurch of Englana 

reinamsa off i c i a l l y  constant in i t s  c e a c h i n g  anu 

acceptance of t h e  pre-Kef o m a t ~ o n  standaru oi Law anu 

p a c t i c e  concerning marriage. It 1s t r u e  t3 Say, Cowever, 

tha t  aome a i v i n e s  hela that aaultery uissolveu the 50~10, 

leaving tne innocent p a r t y  free to r e i n a r r y .  Yêc, t h e r z  

was no significant a t t e i n p t  by ecclesiastics to ?ut into 

 la^ t h e  p r o v i s i o n  o f  t h e  A e f o r m a t i o  L e g u m  

Ecclesiasticarum. 



The "Canons of 1603" in referring to marriage maue 

no mention of its nature or p r p o s e s .  They were j u r i d i c a l  

n o m s  which established the procedures requiroù for a 

l a w f u l  marriage and clearly demonstrateü how the Church 

reinaineci faithful to the " i u s  commune" of the h e s t 2 r n  

Cnurch o n  marriage. Canon 107 declared: 

In ail sentences pronounced only tor 
divorce and separation a thoro  et mensa, 
there shali be a caution ana r z s t r a i n t  
inserted in the act of t h e  sa id  s e n t e n c e ,  
t h a t  the parties so separatea s h a l l  Sive 
chastely and c o n t i a e n t l y ;  neither shall t h r y ,  
auring each other's l i f o ,  con t rac t  m t r i m o n y  
with any other ?erson [...]21 

T h e s e  canons are s i g n i f  i c a n t  k c a u s e  they 

e n u n c i a t e a  t h e  o f f i c i a 1  A n g l i c a n  p o s i t i o n  on 

inàissolubility at the end of the i lefornat ion period. It 

jecoines a p p a r e n t  on reaaing t h e  marriage canons (si. 

Appenaix Cl, t h a t  t h e  terni " a i v ~ r c e  a vinculo" cioes no t  

eppear  . Although t h e  wora ''divorce" is a e n t i o n e d  , the 

fi. T h e  Constitutions anà Canons Ecclesiasticai, Lor i con ,  
S.P.C.K., i960, 3 .  4 7 .  
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context 3 €  t h e  c a n o n  c leac ly  shows that the term is a 

qeneral one covering nullity of a pretenàeà marrlaoe and 

separation f r o r n  bed a n a  board which later  becai.ie known as 

"judicial separation". Another canon (105) has  caused 

some problems because of its ainbiguity in t h e  English 

trans lat ion when it speaks of marriage be ing  aissolvea or 

annullea. Froia the L a t i n  version of canon L U S ,  t h e  word 

"aivorce" ( separari v e l  nullam pronunciari shous t h a t  

o n l y  separa t ion  is meant rather than  t h e  d i s s o l u t i o n  of 

t h e  b o n à .  

The writcr of t h e  "Canons oi 1 6 0 3 "  and some 

comnentators on t he in  d i a  not  use t h e  terni "divorce" w i t h  

t h e  ~recision one would h a v e  expectea from j u r i s t s .  This 

lack of p r e c i s i o n ,  as Profassoc F. ~aitlanà pointea out 

in 1898, vas the r e s u l t  of a Sreacn of ccntinuity l n  the 

study of canon law caused by i ienry VIIL. Phe King 

s t r o n g l y  s i n c o u r a g e a  t h e  stuay of civil L a w  by 

e s t a b l i s h i n g  a chair s c  Oxiorà ü r i i v o r s i t y  t h o u o n  an 

e n a o w n e n t  ana i ~ e  ~ r o h i o i t a c  Lne stüay si c a n o n  l a i .  



Ecclesiastical juaqes and j u r i s t s  %sula no l o n g e r  b e  

" s t e e p e d  and soaked" rn canon l a w .  By eraphasiz inc  the 

stuay of c i v i l  law alone, " the unhalloweu c i v i l i a n  

usurpea the place of the canonist on the ù e n c h " .  2 2  The 

r e s u l t  das confusion. 

n h ~ l e  the "Canons of 1603" did not change t h e  

Churchls d i s c i p l i n e  and not ion on t h e  i n c ï i s s o l u b i l i t y  of 

marriage, they  reaffirmed what  haà been its official 

t e a c h i n g  and practice. These canons c lea r ly  stated the 

Anglican position at the beginning of the s e v e n t e e n t h  

c e n t u r y .  

2 2 .  F. X A I ~ P L A ~ ~ ~ ,  Aoman C a n c n  L a w  in the C h u r c n  of 
t n a i a n c i ,  Lonùon, :*;ethuen ana Company, 1498, o .  9 3 .  



TEACHING ON INDISSOLUBILITY 79  

Besides W. Lyndwood, three other ecclesiastics in 

succeeding years may be regarded as the outstanding 

canonists of England. John Godolphin (1617-1678) wrote on 

marriage and showed the opinions held by bath the Church 

and some of the divines. 

Although the doctors of divinity are much 
divided in this point of second marriage 
whilst its divorced parties are alive; yet 
the law generally seems much more to incline 
to favour such second rnarriages where the 
cause is ex causa praecendenti 
is ex causa subsequenti; for wh 
ex  causa praecendenti as when 
~rohibited are violated, 

than where it 
en it happens 
the degrees 

pre-contract , - 
f rigidity in the man, impotency in the woman, 
or other perpetual impedirnent, the marriage 
was void and nul1 ab initio, it being a rule 
and truth in law that non minus peccatus 
iungere non coniugendos quam separare non 
separandos; but where the divorce happens - 
causa subsequenti, there the marriage was 
once qood and va l id  in law and therefore (as 
some hold) indissoluble and that such 

4 

subsequent cause have no influence quoad 
vinculum matrimonii but only quoad 
separationem a mensa et thoro which is but a 
partial or temporal not a total or perpetual 
divorce. 23 

23. Quoted in E.C.L.D., p. 62. Taken from J. Godolphin, 
Abridqement, 3rd ed., 1687, p. 504. John Ayliffe, 
a civil lawyer, published his Parergon Iuris 
Canonici Anqlicani in 1726. Bis work largely 
appropriated John Godolphin's work reaffirming the 
traditional teaching of the Church concerning marriage. 
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In 1713, Edmund Gibson p u b l i s h e d  h i s  Codex I u r i s  

Ecclesiastici A n g l i c a n i .  T i t l e  XXII of the work treats of 

marr iage ;  and the seventeeth chapter dealt s p e c i f i c a l l y  

with t h e  subject of d i v o r c e .  T h e  a u t h o r  commented on t h e  

"Canons of 1603" and provided f u r t h e r  ovidence t h a t  in 

t h e  preceeding 1 0 0  years or so since their publication, 

the o n l y  forms of divorce r e c o g n i z e d  by t h e  Church of 

England were j u d i c i a l  separation and decrees of nullity. 

F i n a l l y ,  the Reverend S i r  Richard Burn, C h a n c e l l o r  

of the Carlisle Diocese, p u b l i s h e d  his F c c l e s i a s t i c a l  Law 

in 1 7 3 6 .  Besides p r e s e n t i n g  the Church of England's stand 

on no divorce a v i n c u l o ,  h e  quoted the Fuljamba case 

v i r t u a l l y  r e p e a t i n g  the e r r o n e o u s  opinion contained i n  

t h e  Salkeld Report of 1724. D e s p i t e  this particuiar 

cornent, however, t h e r e  is n o  reason t o  doubt that the 

Church of h i s  day had diverged s u b s t a n t i a l l y  £ r o m  the 

belief in t h e  i n d i s s o l u b i l i t y  of the marriage bond. 
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B. DIVORCE 

U n t i l  the rniddle of the nineteenth c e n t u r y ,  the 

common law and ecclesiast ical  l a w  of Lngland were at one 

in making no provision for aivorce a v i n c u l o .  l4 In 1850, 

a 3 o y a l  Commission on Divorce was appointed ana puolishea 

its report in 1853. 25 

1. The Divorce A c t  of 1857 

The c n a j o r i t y  opinion iield by the  Commission was 

t h a t  the offense of a d u l t o r y  vas an adequate cause and 

justification fo r  t h e  dissolution a v i n c u i o  of n a r r i a g e .  

A .  K i n n e t t  s t a t e s :  

2 4 .  In 1669, L o r d  itoos obtained a decree of divorce froin 
the Spiritual Court on t h e  grounds of his vife's 
aaultory. In 1 6 7 U ,  a bill was introauceà rnto the 
House of Lords,  aebated on at grea t  length, anà *as 
rventually carriea t h r o u g h  a l 1  staoes 5 y  narrow 
majorities. TÏO Anglican bishops supporteu the b i l l  - 
Ccsin cf ùurhan  ana N l l k i n s  of C h e s t e r .  The uebate ,  
nainly theological, centrea on  t h e  idea t h a t  
a d u l r - r y  ipso f a c t o  a ~ s s o l v e d  the bona. Tne 
oisnops, o a a r t  froin the t w o  nentionea, r n a r n t a ~ n e c i  the 
ac tua i  a l s c i p i i n e  of che S h u r c h .  Tnis case set a 
greczaent i s r  u i v o r c e  a V ~ ~ C U ~ O  t t r o u q h  private act 
of Parliament, 3i7 of w h i c h  i e r s  o r a n t e u  befsce  
T h e  9;vorcc A c t  i857 oecame la&. 

25 .  Lnder t h e  chairmanship ùi Lcrd îarnp8eLl. 
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The Commissioners did n o t  regard 
themselves as innovating as much as restoring 
the state of affairs i n  the l a t t e r  half of 
t h e  sixteenth century, when in their opinion 
narriage vas treated by the Church as 
dissoluble. According ta the historical 
survey with which t h e  Report opens, the 
doctrine of indissolubility was not 
reinstated until the celebratod case of 
Fu1 jambe in 1602 [ . . .] 26 

Therefore, the Commissioners recommended that divorce 5 

vinculo be introduced and that a civil tribunal examine 

such causes so that ecclesiasticîl courts would not be 

requirld to give a sentence a mensa e t  thoro in such 

cases. T h e s e  recommendations were embodied in an act 

accepted by Parliament and passed as a bill in 1857 

taking legal effect from January 11, 1858. It became 

known as "The Matrimonial Causes Act 1857. " ' However , 

according to Sir Lewis Dibden, the Commission was 50th 

mistaken and ill-informed. He pointed out that: 

[ . . .] the Latin form of the 105th canon (of 
1603) (being the fifth canon of 1597) 
although in the English version it is made to 
covor rnarriages 'dissolved' as well as 
marr iages annulled shows that these words are 
intonded to be equivalent to 'separari vol 
nullam pronunciari,' which can o n l y  describe 

- -- 

26. A. WINNETT, op. cit., p .  1 3 5 .  

27. 20 & 2 1  Victoria, c.85. 
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separations from bed and board and nullities. 
It should, however, be mentioned that the 
Report of t h e  Royal Commission on Divorce, 
1853) (n.8) quotinq t h e  E n q l i s h  version of 
this canon (cited -by mistake as the 105th 
canon of 1 5 9 7 ) .  and ignorinq the Latin, 
relies on it as a strong proof that 'marriage 
was not held by t h e  Church  a n d  therefore was 
not held by the law to be indissoluble. ' 2 8  

Under the Act, a matrimonial court, known as the 

"Court of Divorce and Matrimonial C u a s e ~ " , ~ ~  vas to be 

set up. A l 1  jurisdiction in such causes and affairs that 

hitherto had resided in t h e  ecclesiastical courts was 

transferred t o  this new body, 30 The canonicil provisions 

for decrees of nullity, of jactitation and restitution of 

conjugal r i g h t s  were adopted as statute law. The decree 

of divorce a mensa et t h o r o  became known a s  a judicial 

separation. 

With the passage of this Act, the l a w  of Church 

and State parted Company. As O.D. Watkins p o i n t e d  out in 

29. Since The Judicature Act of 1973 knonn as "Proba te ,  
Divorce and Admirality Division of the High Court". 
Since The Administration of Justice Act of 1970 known 
as the "Family Division of the High C o u r t t ' .  

30. H i t h  the exception of the p r i v i l e q e  of Diocesan 
a i s h o p s  ta issue marriage licences. 



i a 9 5 ,  "Froin tiie D i v o r c e  A c t  of 1657, cne secular law of 

Zngland nad no t  been in h a r a o n y  w i t h  cne law ot the 

C h u r c k ~ " . ~ ~  T n i s  rias not because t h e  A c t  e s t a b l i ç h e c i  a new 

court of the Crown to exercise the jurisuiction of t h e  

State o v e r  aarriage, but because t h e  Ç t a t e  g a v e ,  for the 

first time, g e n e r a l  authority for  the i s s u i n g  of aecrees 

of divarce a vinculo fo r  causes which arose subsequent ta 

t h e  u n i o n ,  t oge ther  w i t h  a r i g h t  to those  so ùivorced to 

n a r r y  anotner n a r t y  d u r i n g  the lifetime of t h e i r  "former" 

spouse. Thus, a clear d i s t i n c t i o n  was createa oetween 

English S t a t u t e  Lari  i n  m a t r i i n o n i a l  causes ana tne C a n o n  

L a w  of the îhurch cf E n g f a n d .  
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i i .  T h e  Anglican Bishops and the A c t  of 1857 

A number of b i s h o p s  of t h e  C h u r c h  of England s i t  

in t h e  House of Lords as Lords Spiritual and possess f u l l  

voting r i g h t s .  The Parliamentary reports of the day 

indicated that the bishops were divided over this b i l l .  

Some f e l t  that their presence in the Upper House demanded 

t h a t  they act as legislators for the whole sta te  and n o t  

only for those members of the population who adhered to 

t h e  doctr ine  of the Church of England.  The B i s h o p  of 

Salisbury summed up the position of the Church of England 

when h e  s a i d  i n  t h e  House of Lords: 

The clergy are m i n i s t e r s  of a branch of 
t h e  Church  of C h r i s t ,  the law of which is 
that marriage i s  indissoluble. That law has 
been expressed in the canons and service of 
t h e  C h u r c h .  9 0 w  is it possible for any person 
who believes t h a t  the Church of England is a 
true exponent  of t h e  Law of Christ to 
solemnize marriages between persons who have 
either been previously married and whose 
marriage is not yet dissolved by death? There 
can be no question what the law of the Church 
of E n g l a n d  is [ ... 1 martiage is 
indissoluble.32 

32. Hansard, 147 (18571, pp.  2057-2058. 
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The Matthaean exceptions (19:9;5:32) a l s o  played a 

role in formulating the episcopal viewpoint: 

I t  is important  to recoqnize that the 
critical knowledge of the New Testament had 
not, in 1857, roached the level it has s i n c e  
attained. Certain amongst the bishops and 
clergy conscientiously believed that the 
exceptiva clauses in St. Matthew' s Gospel 
gave the 'ipsissima verbal of Christ and 
that, therefore, the Scriptures sanctioned 
the severing of the marriage bond for the 
cause of adultery. They gave their approval 
to a measure which went no f u r t h e r  than 
making a provision which they believed to be 
supported by Holy Writ.33 

A l t h o u g h  S e c t i o n s  57 and 58 of t h e  Divorce A c t  

gave b o t h  the petitioner and rêspondent t h e  right to 

remarry in church a f t e r  a divorce a v i n c u l o  had been 

granted by the secular courts, the clerqy wero released 

from any obligation to perform such a ceremony. However, 

t hey  were obliged to allow their c h u r c h e s  to be u s e d  for 

the ce remony  if a willing clergyman from outside the 

parish c o u l d  be f ~ u n d . ~ ~  This A c t  undeniably d i v o r t e d  the 

comnon to both  c i v i l  and ecclesiastical Law in Enqland. 

3 3 .  R. HAN, op. cit., -. 102. 
3 4 .  Section 12 of The Matrimonial Causes Act 1937 

romoved the obliuation that had been imposed upon 
the minister to allow h i s  church to b e  used f o r  the 
marriage of divxced perçons. 
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C. THE LAMBETH CONFERENCES 

Official Church reaction was negligible followinc~ 

the passage of t h e  Divorce A c t .  Silence seemed to be the  

order of t h e  day. In 1865, a l e t t e r  was s e n t  to the 

Archbishop of Canterbury, Dr. C h a r l e s  Longley, from the 

Synod of the Anglican Church in Canada. Various l ega l  

decisions that had been enacted by t h e  Privy Council i n  

London were causing concern for the colonial c h u r c h .  

Their request for  a Pan-Anglican Synod, which was to meet 

under Archbishop L o n g l e y '  s leadership, was receivod with 

mixed feelings in England.  Aowever, such a conference was 

he ld  in 1867 " [. . . ] to discuss matters of practical 

interest ,  and p r o n o u n c e  what we deem expedient in 

resolutions which may serve as safe guides to future 

action. " 3 5  

i. Divorce 

Martiaqe was n o t  mentioned at the first conference 

nor at the second one held in 1878. The Lambeth 

35. Encyclopaedia Eritannica, 14th ed., 1962, vol. 13, 
pp. 615-616. 
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Conference of 1888, the t h i r d  such gathering of Anglican 

bishops, addressed the subject of marriage for the first 

time since the passage of the Divorce Act of 1857. Having 

accepted the inevitability of the situation, v i z . ,  

divorce a vincil10 granted by the State, the e p i s c o p a t e  

listed some regulations for those involved in divorce 

proceedings. Resolution 4 stated: " [ . . . 1 that under no 

circumstances ought t h e  g u i l t y  party [ . . . 1 to be 

regarded, during the lifetime of the innocent party, as a 

fit recipient of the blessing of the Church on marriage". 

The innocent party was also prohibited from entering a 

new marriage in Church, but surprisingly, if such a party 

did so enter a second and therefore civil marriage, that 

person vas not to be deprived of t h e  sacraments. 36 

Resolution 4, i n  pericoping paragraph 4 of the 

Conference's discussion on divorce stated: "The bishops  

were unsure i f  marriage in church was permitted t o  the 

innocent party and left it to the judgement of the 

diocesan bishopn. 37 

36. Lord D A V I D S O N ,  The Six Lambeth Conferences 1867-1920, 
London, S.P.C.K., 1920, pp.  119-120. 
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To determine the matrimonial practices of the 

Church between 18574888, one would have to examine the 

marriage registers  of that p e r i o d  to a s c e r t a i n  whether 

a n y  second marriage was celebrated a f t e r  divorce 5 

vinculo had been granted by t h e  civil courts. 

The remarriage of the innocent p a r t y  posed the 

same problem for the 1908 Lambeth Conference. Prohibition 

against the innocent party's narrying in church was 

contained in Resolution 40. 38  In addition, the Conf erence 

discussed the topic of marriage problems and declared i t s  

official understanding of marriage: 

The Church does not make marriage. The 
macria-e is made by t h e  man and t h e  woman; 
t h e i r  consent b e i n g  duly certified. T h e  
function of t h e  Church is threefold: to bear 
public witness to the fact of the marriage; 
to pronounce the blessing of Almighty  God 
upon t h e  pa i r  who of their own accord entered 
upon the holy s t a t e  of matrirnony, i n s t i t u t e d  
by God Himself; and ever after to quard t h e  
s a n c t i t y  of t h e  marriage bond so long as they 
b o t h  s h a l l  live.39 

3 8 .  I b i à . ,  p .  327. T h e  vote  was 87-34 i n  favour of t h e  
Resolution. 

39. Ibià., o.  396. 
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The 1920 Conference, aware of the changing 

attitudes toward sexual morality and rnarriaae, addressed 

t h e  matter succinctly b u t  unambiguously . Urging the 

clergy to give their people "plain teaching and 

instruction about marriagen, the gathered episcopate 

discussed marriage under f o u r  headings: law, essence, 

conditions, and purposes. The Conference defined marriage 

as a lifelang exclusive union between one m a n  and one 

woman ( the l a w )  expressed by their consent (the essence), 

in the prosence of the Church, by those unhindered by 

civil or ecclesial impediments (conditions), having as 

its end the control of sexua l  instincts, the procreation 

and education of children and mutua l  support  of the 

c o u p l e  (purposes). 40  

What may have been considered by some to be a 

retrograde step was taken by the 1930 Conference. The 

prevailing custom ( s i n c e  1888) of allowing the innocent 

4 0 .  Encyclical Letter 1920, ~ p ,  109-110. 
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party  in a divorce to receive the sacraments was now a 

matter to be referred to the local Sishop for 

consideration in each case. *' The Second Wotld War 

necessitated a postponement of any further Conferences 

and the bishops did not meet until 1948. "The Matrimonial 

Causes Actn of 1937 which allowed for an easier divorce - a 
vinculo, coupled with the moral laxity caused by the war 

end becoming increasingly prevalent in the post-war 

years, called for strong moral leadership from the heads 

of t h e  Anglican Communion. Once aqain, in 1948, the 

traditional teaching of the Western Church on narriage 

was aff irnied.  However, an interestinq development becane 

evident in the doctrinal teaching of this Conference. In 

its report entitled The Church's Discipline in Marriage, 

the fundamental principles of lifelong unity, 

exclusivity, purposes and free consent were presented in 

the section ''The Meaning of Harriage". What was different 

Mas the concept that: 

41. Encvclical L e t t e r  1930, p. 42, Resolution ll(51. 
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Marriage entered upon by Christians is 
endowed with the g i f t  of special grace t o  t h e  
man and the woman for the fulf illment of i ts  
obligations and the realization of its 
ideals. The blessing of the Church h a l l o w s  
and enriches the union. The ef ficacy of t h e  
grace received depends on the cooperation 
with God of both husband and w i f e  (or one of 
them) in t h e  use of it.42 

Would one be going too  far in suggesting that £rom the 

above text that the bishops recognized mar riages between 

t h e  b a p t i z e d  a s  being somewhat sacramental or of a 

sacramental nature? 

The 1958 Conference marked another change in the 

Anglican notion of marriage. At this meeting, the bishops 

addressed the problems of the f a n i  ly in contemporary 

society. In their report, they f o r c e f u l l y  s t a t e d  a new 

position on the "hierarchy of ends" in marriage: that 

having a primary and secondary end in marriage served no 

useful purpose. Furtherrnore, the episcopal report added 

that marriage had, in fact, a t  l e a s t  three  functions, 

viz., the procreation of children, the fulf ilrnent and 

completion of husband and wife in each other, and the 

42. Encyclical L e t t e r  1948, po. 98-99. 
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establishment of a stable environnent within which 

children could grow up seeing and learning what m a t u r e  

l i f e  w a ç  roal ly  like.43 The "tria muneran as expressed at 

this meeting could be called an exercise in semantics, 

unless of course, St. Augustine was being quotod more now 

t h a n  he was at the 1920 Conference. 

- - 

4 3 .  Encyciical L e t t e r  1958, D.  144. 
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ii. Other Concerns 

In subsequent meetings, t h e  Lambeth Conferences 

discussed other issues concerning marriage. Two areas 

that drew their attention and should not be passed ovor 

are those concerning the regulation of birth by 

artif icial methods and the problem of marriage between an 

Anglican and a Roman Catholic. 

a) Contraception 

The sub ject of artif icial methods of oirtli control 

arose auring the 1908 Conference which reacted strongly 

against s u c h  practices and declared in Resoiution 41 that 

they were "demoralizing to character and hostile to 

national welfare". 4 4  In Resolrition 42, the Conforence 

further affirmed that the deliberate tampering with 

"nascent l i f e  is repuqnant to Christian morality". 
4 5  

After World War I, the 1920 Conference was 

unambiguous in its opposition to artificial methods of 

birth c o n t r o l  which frustrated conception: "Yarriage is 

44. Lord DAVIDSON, OF. cit., D. 3 2 7 .  

45. Ibid., Q. 327. 
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intended [. ..] for the grocreation of children [ .  . .] to 
ignore or defeat  [ this purpose] is a violation of God's 

institution. " 4 6  

During t h e  1930 Conference, a different stance was 

t a k e n  by the Anqlican bishops who stated their position 

in an Encyclical l e t te r  issued at t h e  e n d  of their 

deliberation. Resoiution 15 of the letter read: 

Where there is a clearly f o l t  moral 
obligation to limit or avoid parenthood,  t h e  
method must 5e decided on Christian 
principles. The grimary and obvious method is 
complete abstinence from intercourse [...] in 
those  cases whero there is such a clearly 
felt moral objection to limit or avoid 
parenthoad and [ . . .] a morally sound reason 
for avoiding complete abstinence, the 
Conference aqrees that other methods may be 
used.47 

This R e s o h t i o n  receivod the approval O €  almost 759 of 

the attending bishops. 
4 8  

A s  a result 3 E  t h e  1958 Conference's discussion on 

the f a r n i l y ,  tne new notion of the three e n d s  of marriage 

and contraception were linked with planned parenthood. 

46. Encvclical Letter 1920, op .  109-110. 

47. Encyclical L e t t e r  1930, gp. 43-44. 

4 8 .  M o t i o n  was carried by 193 votes to 67. 
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Techniques and d e v i c e s  f o r  controlled 
conception now make it generally and easily 
possible to p l a n  for parenthood a t  will. Thus 
the old direct relationship between sexual 
intercourse and the p r o c r e a t i o n  of children 
has been broken. The fear which h a s  so often 
dominated sexual intercourse has large ly  
disappeared.49 

Such was the view of the Church of England in 1958 which 

thirty-eight y e a r s  ear l ier  held c o n t r a c e p t i o n  to be a 

violation of natural moral Law and Christian principles. 

The Conference had now changed its position prosenting 

contraception as something almost good in itself. This 

view is cont rary  to the teachings of the Western C h u r c h  

from the t i m e  of Augustine of Hippo. 50 

b )  Nixed Marriages 

T h e  L a m b e t h  Conference has been very positive in 

instructing its Church rnernbers about marrying outside 

their own communion, An uneasiness can be detected £rom 

the declaration made by the 1908 C o n f e t e n c e  on the 

question of Anglicans marrying Catholics. It feelingly 

stated that right thinking people could not agree t h a t  

4 9 .  Encyclical L e t t e r  1958,  p. 145-146. 

50.  De EJupt. et Con., i, 15. 
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children in a mixed marriage should be brought ug as 

Catholics, " [ . . . ] t h a t  is to Say in a religious system 

which t h e  Anglican parent cannot conscientiously 

accept" . 51 

In 1948, Resolution 98 was passed by the 

Conference  52 urg ing  Anglicans not  to marry Catholics 

based on the same objection: the Catholic upbringing of 

the of fspring. The Cornmittee report attacked the notion 

of having the children educated into a religious system 

in which the parents did n o t  believe: 

To givo such an undertaking is a sin as it is 
an abrogation of a primary duty of parents to 
their children [ . . . 1.  We strongly deprecate such 
marriages, and we assert  that in no circurnstances 
should an Anglican give any undertakinq as a 
condition of marriage that the children should be 
brought up in the practice of another communion.53 

Held at a time of heightened ecumenical awareness, the 

1968 Conference had little to Say about marriage. While 

51. Lord DAVIDSON, op. cit., D. 4 2 7 .  

52. Encyclical Letter 1948, p.  50. 

53. Tbid . ,  p.  103. 
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it welcomed the establishment of a joint-commission 

composed of Anglican and Catholic experts to study the 

question of mixed marriages, the r i g h t s  of Anglicans in 

mixed marriaqes were expressed in a markedly different 

way from earlier Conferences. A quotation from Vatican 

11'~ was used by the Lambeth Conference to make its 

point: "Parents [. . . 1 have the right to detorrnine,  in 

accordance with their own reliqious belief, t h e  kind of 

religious education that their children are to 

receive" . 5 5  

The 1978 Conference, the l a t e s t  held to date, 

welcorned the 1975 Report, The Theoloqy of Marriaqe and 

its Application to Nixed Marriages, j6 - a aroduct  of  t h e  

joint Anglican-Catholic Commission. The Report restated,  

in a more forceful vay, the sentiments of prev ious  

Conferences. Resolution 34 of the Report reads i n  part: 

54. Dignitatis Aumanae: 5 .  

55. Quoted in The Lambeth Conference 1968 - ~esolutions 
and Re~orts, London, S.P .C.K. ,  1968, 9. 136. 

56. Anglican-Roman Catholic Marriaçes, London, C.I.3. 
Publishino, 1975. 
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The problems associated with marriages 
between rnembers of our two Communions 
continue to hinder inter-Church relations and 
progress towards unity [ ... the general 
p r i n c i p l e s  underlying the Roman Catholic 
position are unacceptable to Anglicans. 
Equality of conscience as between partners in 
respect to a l 1  aspects of t h e i r  marriage (and 
in particular with regard to the baptism and 
religious upbringing of c h i l d r e n )  is 
something to be affirmed both f o r  its own 
sake  and f o r  t h e  sake of an improved 
relationship between the Churches.57 

Thus, what is s e e n  by Catholics as a product of unity is 

s e e n  by Anglicans as a means of unity. The deliberations 

of the 1988 Conference are eagerly awaited. 

57. The Report of the Lambeth Conference 1978, London, 
C.I.O. Publishing, 1978, pp.  107-108. 



D 0 INDISSOLUBILITY 

i. B30 Of Holy Matrimony 
1 The Church of Enqland af f irms ,  a c c o r d i n g  to 
our Lord's teaching, that marriage is i n  its 
nature a u n i o n  permanent and life-long, for 
b e t t e s  for worse, till death them do p a r t ,  of 
one man with one woman, to the exclusion of 
al1 others on either side, for the 
procreation and nutture of children, for the 
hallowing and right d i r e c t i o n  of t h e  natural 
instincts and affections, and foc the mutual 
society, help, and comfort which the one 
ought to have of the other, both in 
prosperity and adversity. 

It is evident £rom roading the reports  of the 

early Lambeth Conferences that the Church of E n g l a n d  was 

slow to make any attempt to r e a s s e r t  its own "doctrine' 

on marriage after the 1957 Act. Althouoh some comments 

were made at the 1388 and 1908 Conferences, it iras not 

until after the 1909 Royal Commission on Matrimonial 

Causes published its recommendations in 1912 which would 

extend t h e  causes £rom one to six under which divorce 5 

vincule would be a l l o ~ e d , ~ ~  that the aiçhopç were 

5 8 .  The proposed new grounds were: desertion for three 
years, cruelty, incurable insanity after £ive years 
confinement, habitua1 drunkenness a f t o r  three years 
Crom a s e p a r a t i o n  orde r ,  and life imprisonnent aftor 
a commuted death s e n t e n c e .  These were to be aàded to 
the one cause already accepted as grounds Cor 
divorce:  adultery. 
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stirred into action, In 1917, the Bishops responded to 

these recommendations and restated the traditional 

Anglican teaching on marriage and divorce. 

The government of the day was in no hurry to 

introduce new legislation, and the Church did not respond 

in any forceful way until 1917. Doctor Randall Davidson, 

the Archbishop of Canterbury, urged the government to 

resist the pressures being exerted by some 

parliamentarians which allow "separated peop len  to 

marry.'' The Archbishop was a strong buttress against any 

further attempts to weaken the Christian ideal of 

marriage enshrined in the "Canons of 1603" and the Book 

of Common frayer of t h e  C h u r c h  of E n g l a n d .  

Nhile some members of the nouse of Lords advocated 

easy divorce, the Archbishop was not slow in affirming 

that the Church would not consent to relinquishing its 

own law and substituting a rule of Parliament in its 

5 9 .  G, BELL, Randal l  Davidson - Archbishop of Canterbury, 
Oxford, University Press, 2nd ed., 1938, p. 991. 



p lace .  Adcirnssing t h e  Fiouse  a£ Lords, he said: "If any ûf 

your Lûraships  t h i n n  that the i r tere  connection of t n e  

Church ana t h e  S t a t e ,  or t h e  application of the s y s t e m  

unici i  w e  ca l1  ' e s t a b i i s h r n e n t '  carries ~ i t h  it that, 1 

u t t o r i y  ana e n t i r s l y  repucilace i t .  lm 

The 1932 Convocations CE C a n t e r b u r y  a n a  Y o r k  

a~pointed a c o m m i s s i o n  to stuay the w n o i e  question of 

narriage, nullity, divorce, the s e r v i c e  cf marriage, ana 

the p r e l i m i n a r i e s  t o  marriage. The C o r n c t i s s l o n '  s Repcrt, 

The C h u r c h  and Marriaqe, 61 r o i  terated the h e s t e r n  

C h r i s t i a n  teaching o n  t h e  n a t u r e  0 5  narriaqe. 

F u r t t i e r n o r e ,  the Re-ort n i q h l i g h t - c l  che obligation of the 

Churcn to l e a v e n  t h e  s e c u l a r  i e q i s l a t i o n  w i t h  t n e  

C h r i s t i a n  concept of narriage oy o ' c j e c c ~ n q  ta those l a d s  

which rejectea s u c h  a vkew9oLnI:. TWO years  a f t c c  tne 

Rei>orc, "Tne iqacrimoniai Causes A c t  1 9 3 7 "  jecane l a w  ana 

extenaeà the grouncis  -or e s t a b i l s h i n q  a but L ic~ent ana 

aaequace cause r o r  tiie c ; r s n c i n g  o r  a ~ v û r c e  a v i n c u l c  Sy 

6 ; .  r b e  Churcn anG Aerïii-e, L o n ~ i o n ,  Li. P.C.K., i C ; 3 j .  
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The t h e n  Archbishop of Canterbury, Cosmo Lang, 

stated that the proposals were alien to the Church's 

teaching. 6 2  Nevertheleçs, he recognized that the State 

was obliged to legislate for its non-Christian members. 

Sirnilarly, the Archbishop of York, William Temple, agreed 

with Dr. Lang and maintained that i t  was inappropriate 

for any bishop to support the bill. However, some bishops 

did vote in favour of it,63 speaking an i t s  behalf , and 

thereby denying the concept of marriage laid down in the 

canons of their own Church. The Times reported it in this 

manner: "The Church is l e f t  f r e e .  I t  is put under no 

compulsion to recognite in its own practice what will in 

other respects be the law of the land. 1, 6 4  

The Convocations of Canterbury and York, in June 

1938, passed r e ~ o l u t i o n s ~ ~  which declared that people 

62. The Times (London), 20th July 1937. 

63. Bishop Ernest Barnes of Sirmingham and Bisho? 
Hensley Eenson of 9urham. 

64. The Times (London), 24tn July 1937. 

65. A .  SXETHURST and H. WILSON (ed.1, Acts of t h e  
Convocations of Canterbury and York, London, 
S.P.C.K., 1948, Q. 90. 



entering secona rnarriaqes, apart fconi tiioss with a d e c r e e  

of nullity granteci  by the c i v i l  court a n a  r e c c q i i i z e u  ù y  

tne Church, wore not Sermic teu  to remarry durrnq the 

lirecime oi t h e i r  rorcer partner in fac ie  ecclesiae. 

In recent years, various r ego r t s  have ü e e n  

publlsheo treating the n a t u r e  or rnac r i age ,  t h e  q u e s u o n  

of r n a ~ s s o l u b ~ l i t y ,  cilvarce ana rernarrLage. P u t t i n q  

AsunGer, 66 a report publishea i n  1966 on ïhe sukqect  of 

t h e  c i v i l  l a w  on rnarriage, had a c o n s i d e r a b l e  intiuence 

i n  f rarn ing "Tne Divorce  neform A c t  i969". 67 T h e  Act 

abolisheà the "matrimonial offence" anû oubstituted "no 

EaultN or " o n e  g r o u n a "  d ivorce  h i c h  coulà nov be 

o b t a i n e à  by simply proving thac  a iriacriage iiad 

irretrievably broken a o w n .  

At the request oE che Convocation of Canccrbury ~n 

i967, a group was appointea 'Dy the A r c i l b i s h o p  to prèpara 

a statemenr an the C r i r r s t i a n  aoctrlne si marrraga. The 

ite-ort entî~lea Xarrlace, ûivorce ana cne C n u r c n ,  a l s s  

60. P u ~ t ~ n a  Asïnaer: A D ~ v c r c e  Lai zor C c n t e ~ p r a r ï  
h o c ~ r t y ,  Loncon ,  =.P.CaK.,  1 9 6 6 ,  142-. 



known as the Root Repor t ,  was p u d i s h e d  i n  1971. 6 b  It 

aavocatea t h e  na r r i açe  of divorcea 2ersona in c n u r c h  

g l v l n g  s c a n t  a t t e n t i o n  to the question ot rnuissolubility 

as trauitionally held oy V i e s t e r n  Christenüom. hot  

s u r a r i s i n g l y ,  t h e  Root Report was rejec~ed trice by the 

G e n e r a l  Synod of the Church  of E n g l a n d  and iinally for a 

t h i r a  time i n  Xovernber 1974. T h e  Synod called for a frosh 

enquiry i n t o  the doctrine oL marriage and the r ê s u l t ç  

were aiaclosed in a 1978 report cntitlea Narriaçe ana t h e  

C h u r c h  ' s Task. 69 Although t h e  topic ot i n c i i s s o l u o i l i t y  

aapearj  towarà t h e  end of the publication, an ea r l i a r  

pos~tlon, narne ly  t h a t  the ucctrrne oi indrssaiubiliiy was 

b L  .vlarrlaqe, Divorce ana t n e  C n u r c h ,  Lonucn, S , P . C . K , ,  
i 9 7 ~ ,  i 7 U p .  

69 .  ~VlarrlaGe ana  ne C i i u r c n ' s  rase T h e  Repcr t  of the 
G e n e r a i  s y n o a  tiarrlace Comissrorr,  L o n u o ~ ~ ,  C .  ï .a. 
Publisning, 1 4 7 6 ,  i a 3 p .  



The vlew permeating both reports (1571 ana 1978) 

was a t 8 p e r s o n a l i s t "  o n e :  marriage, s u b  jectiveiy 

u n d e r s t o o d  a n d  e x p e r i e n c e d ,  m e t  certain f u n d a m e n t a l  nreds 

of peop le  - sociclogical  b u t  l o s s  rheological a n a  

c a n o n i c a l .  Noreover , the 1 9 7 8  Report aavocat ru  t h e  

remarriage of divorceà persons in church ouring the 

l i f o t i m e  of a f o r m e r  partner. Parag raph  1 5 2  of the R e p o r t  

reaàs : 

The Churc i i  of E n g l a n a ,  Catholic anci 
ileforined, has n e v e r  oificialiy c o m n i r t t î a  
~ t i e l f  to  the scholas t ic  doctrine or the 
i n d i s s o l u b i l r t y  of t h e  m a r n a g e  bona. Xor, on 
the o t h e r  h a n a ,  h a s  it o s i l c i a i l y  r e p u c i l a t e a  
i; L . w ] 7 1  

T h e  ceacnings of t n e  Lambeth C o n s e r e n c r s ,  alcnouqh 

noc se Exie, n o n e t h e l e s s ,  carry some s t a n a l n g  in ~ h e  

Anglrcan Communion. nitnin the C h u r c h  of E n g l a n a ,  tile 

1957 Act of Convocation p r o i i i b i t i n g  secona narriages ir. 

c h u r c b  o e t w e e n  p a r t i e s ,  one  o r  b o t h  of whom are c i i v o r c e ù ,  

statenenz on narriage is fcund i n  canon i 33d : l .  Pccordlng 

to tne c a n o n ,  marriaqs is a lifo-ion0 exciusive unicn of 
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one man and one woman for the procreation and nurture of 

children, for t h e  direction of natural instincts and for 

mutual help and cornfort. Listed in The Canon Law Report 

as the proposed canon XXXVI:l of the 1947 schema, canon 

B30:l has undergone only one change between what was 

proposed in 1947 and what was finally enacted in 1969. 

nIndissoluble unionw has become "union permanent". 

David Atkinson, in his 1979 book To Have and To 

~ o l d ,  states that: - 

[ ... 1 in the Convocation debate on the 
proposed revised canon 36 (in September 1950) 
Canon Lindsay Dewar [ . . .] changed the wording 
[ . . . ] f rom ' indissoluble1 to 'permanent' . H i s  
intention was to make clear t h a t  what was 
m e a n t  was 'absolute indissolubility' 
('indissolubilis,' he said, ' constantly 
occurred in the writings of the canonists') 
rather than meaning 'ought not to be 
dis~olved,~ which was gaining currency.  
'It was beyond reasonable doubt, sa id  
Dewar, that our Lord's teaching was 
marriage was permanent in nature, 
permanent as an i d e a l .  '72 

C * . . l  
Canon 
that 
not 

72. D. ATKINSON, To Have and To Bold,   on don, 
1979, p .  26. 

Collins, 
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Canon B3O:l is based on two sources: Eirst, the 

teaching of marriage found in Luke 16:18: second, the 

Decretum ~ratiani'~ w h i c h  expands on the Lucan t e x t .  The 

Corpus Iuris Canonici is cited to support and/or explain 

the Church of England's position on ~ h i l d r e n ~ ~  and m u t u a l  

comfort within marriage. 75 

This, then, is the fundamental teaching on 

marriage of the Anglican Church. Its general conformity 

with the "ius commune" of the Western Church, both pre- 

and post-Reformation, is evident. The present discipline 

of the Church is governed by a 1957 Act of Convocation 

( f a l l o w h g  a 1930 Conference recommendation and a 1938 

Convocation Resolution) which s t a t e s  that "the Church 

should not allow the use of that Service (the Marriage 

Service) i n  the case of anyone  who h a s  a former partner 

still living, "76 

73. c.41, C. 27, q. 1. 

7 4 .  c.12, C. 31, q *  1. 

75. c.11, C. 32, q. 2 ;  7, X ,  iv, 5. 

76. The C h r o n i c l e  of Convocation, No. 2(1957), p. 211, 
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ii. Canon 8 3 0 ~ 2  

2 The Teaching of our Lord affirmed by the 
Church of England is expressed and maintained 
in t h e  Form of Solemnization of Xatrimony 
contained in the Book of Common Prayer. 

The Book of Common Prayer referred t o  i n  this part 

of canon 830 is t h e  prayer book t h a t  was legally 

established by King C h a r l e s  II~' in 1 6 6 2  by what is now 

called "The Act of Uniformityn. 78 The h i s t o r y  of the 

English prayer book began in 1537 when Convocation 

appointed a committee to compose a  book of prayer in the 

vulgar tongue. In 1540, Henry VI11 appointed a cornnittee 

a t  t h e  request of Convocation to reform the of fices and 

rituals; and £ ive  years later (15451, a primer was 

pub1 ished . 

A group, under the chairsanship of Archbishop 

Thomas Cranmer, published the f irst complete English 

Prayer Book which received l ega l  ~anction'~ 5y the 1548 

Act of Uni Eormi ty . 'O This f i r s t  P r a y e r  Book ratained 

77. 14 Charles II, c . 4 .  Shor t  title being qiven to it by 
T h e  S t a t u t e  Law Revision Act 1948. Hereafter cited 
as S.L.R. 

7 8 .  S h o r t  t i t l e  given by the S.L.R. Act1948. 

79. 2 & 3 Edward VI, c.1. 

80. S h o r t  t i t l e  givan by S.L.R. 1948. 
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some usages of the rite of Salisbury (Saruml in the 

marriage service, i.e., the words of consent, vow 

formula, and the  blessing and g i v i n g  of a ring. In t h i s  

service, marriage is stated as being "God's holy 

ordinance", rather t h a n  the pre-Reformation "if holy 

Chutch it will ordain;" thus conveniently denying the 

sacramental status of matrimony. 

The Second Prayer Book of l55l8l received legal 

sanctione2 and its use became mandatory in 1 5 5 2 .  8 3  The 

marriage rite had a slightly more Protestant stance t h a n  

its immediate predecessor, but the theology underlying 

the service remained essentially the same. A Third Prayer 

Eook vas s a n c t i o n e d  i n  1 5 5 8  by Act of Uniformity. 
8 4  

However , t h e  marr iage service contained in the Second 

Prayer Book was reproduced. 

81. 5 & 6 Edward VI, c.1. 

82. Known as the Act of Uniformity 1551. Repealed by 
1 Mary, Sess. 2, c.2 (1553). Short title givon by 

8 3 .  The o r d i n a l  for making bishops, priests and deacons 
was added to the 1548 Prayer Book, but the most 
important difference between the books of 1548 and 
1551 was that the latter made a significant 
rearrangement O €  the Communion serv i ce .  

8 4 .  1 Elizabeth 1, c.2. S h o r t  title g i v e n  by S.L.R. 1948. 
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During the Commonwealth period, when the Puritan 

party reached t h e  zenith of i ts  power, t h e  use of t h e  

Book of Common Prayer was forbidden by ~ r d i n a n c e * ~  of 

Parlianent and i n  1645 t h e  Nes tminster Directory w a s  

subs t i tu ted  in its place. As a result, a thoroughly 

Calvinistic marriage r i t e  came into use. With the 

restoration of the monarchy, a committee was appointed to 

work on a revision which received the a s s e n t  of 

Convocation and legal obligation by the 1662 Act of 

Uniformity. Influenced by the immediate political events 

of t h e  c i v i l  w a r  and the Calvinistic pressures to remove 

certain words ( t h e  names of women from the O l d  Testament) 

i n  t h e  nuptial blessinq and t o  separate it Erom t h e  

Eucharist during which the ceremony was t a  be performed, 

t h e  1662  Prayer Book compilers produced a compromise 

version of the marriage rite found i n  the Second Prayer 

Book . 

It is worth noting that the 1662 Prayer Book, 

commonly reeerred t o  as t h e  Book of Cornmon Prayer and 

mentioned in t h i s  canon  (330:2), expresses the teachinq 

85. 1. BREWARD, The Westminster Directorv: Introduction 
and T e x t ,  Bramcote, Notts., Grovo Sooks, 1980, 32p .  
(Grove ~ i t u r ~ i c a l  Studieç 21). 
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of the Church of England  on rnarriage i n  t h e  n u p t i a l  

service.  In h i s  book Nuptial Blessing published in 1982, 

K. Stevenson made a study of the Christian marriage 

rites. He concluded that: 

[ . . . c l a s s i c a l  A n g l i c a n  marriage r i t e ,  so 
beaut i fu l ly  fashioned by Cranmer C ... 1 and 
gently adaptcd by s u c c e e d i n g  generations to 
s u i t  their needs [ is seen by 1 la ter  
generations as a variation of its Sarum 
predecessor, rather than  a reforrn.86 

The marriage rite itself is a liturgical one 

whereby the partners exchange their consent before  

witnesses in the presence of the Church's minister who 

imparts the nuptial benediction within the context 3 E  the 

Eucharistie service. The r i t e  speaks about t h e  purposes 

of marriage: the procreation of children, a remedy 

against sexual frustration, and mutual h e l p  - the "three 
goods" enunciated by Augustine. The doctrine of 

indissolubility is c l e a r l y  stated in the exchange of 

86. K. STEVENSON, Nuptial Blessinq, London ,  S.P.C.K., 
1 9 8 2 ,  p .  151. 
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consent and in the declaration by the minister t h a t ,  "1 

pronounce that they be man and wif e togethern and "those 

whom God hath joined together, let no man put asunderm. 

This principle is repeated in a prayer which expresses 

the relationship of husband and w i f e  a s  signifying and 

representing t h e  "spiritual marriage and unity" between 

Christ and H i s  Church. 

T h e  1662 Prayer Book remained unchanged until 1965 

when Parliament passed t h e  Alternative Service Measure 87 

authorizing the use of newer forms of services as 

alternatives to t h o s e  prescribed in the Book of Common 

Prayer. Approvai by Convocation was a prerequisite for 

each rite and its use was permitted for a specified tirne. 

Experimentation began on May 1, 1966. The final draft of 

the marriage service was published in 1977 and appeared 

in its definitive form in The Alternative Service Book 

1980. Important c h a n g e s  in the rite are to be found in 

87, The Prayer Book (Alternative and Other Services) 
Measure 1965, (1965, no.1). 
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the minister's introduction which declares marriage to be 

a holy mystery and a means of grace with a reordering of 

the "goods of marriage" which places mutual comfort fitst 

Eollowed by sexual love and the procreation of children. 

The minister no longer pronounces t h e  cour>le to be man 

and wife but declares, "what ûod has joined, man must not 

divide" - a concept which is f o r c e f u l l y  expressed i n  the 

revised nuptia l  blessing. 

Sorne theologians see t h e  new rite as reflecting 

the notion that the couple are the "ministers of the 

sacrament" .88 It can be ça id  that Cranmer's rite haç been 

a l tored  in favour O €  basing the service within the 

synaxis. Unity and indissolubility as expressed in the 

vows8' are çeen as e s s e n t i a l  propert ies  of the marriage 

bond b r o u g h t  about  by the free consent of the couple 

88. The Alternat ive  Service Book: A Commentary by the 
Litursical Commission, London, C.I.O. Publishing, 
1980, 0. 124. 

89. Cf. Book of Common Prayer, London, Eyre and 
Spottiswoode, 1844, pp.  160-161. The Alternat ive  
Service Book, Sevenoaks, Kent, Hodder and Stoughton, 
1980, pp.  289-290. 
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expressed before the Church and directed towards the 

couple's mutual qood and the good of the children. 90 

T h e  basis of this canonical regulation (530:2) is 

a r e f l e c t i o n  of a r e s o l u t i o n  emanatinq from the 1930 

Lambeth  onf fer en ce^^ which found expression in canon  V of 

the 1947 çchemag2 and is similar to others inçerted into 

the 1964-1969 canons concerning Baptism and Eucharist. 

90. Cf. Book of Cornmon Prayer, p .  160. The Alternative 
Service Book, p. 288. 

91. Encyclical Letter 1930, pp.  134-135. 

92. The Canon Law of the Church of Enqland: Beinq the 
Report of t h e  Archbishops' Commission on Canon L a w ,  
London ,  S.P.C.K., 1947, p .  107. Hereafter c i t ed  as 
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iii. Canon B30:3 

3 It shall be the duty of the minister, when 
application is made to him for matrimony to 
be solemnizod in the church of which he is 
the minister, to explain to the two persons 
who desire to be married the Church's 
doctrine of marriage as herein set forth, and 
the need of Godts grace in order that they 
may discharge aright their obligations as 
married persons. 

The injunction of canon B30:3 cornes from t h e  

Convocations. The Canterbury assembly 93 s t a t e d  in a 

resolution: 

In v i e w  of the alarming increase of 
divorce, this House urges [. ..] the need for 
more definito teaching on marriage as a 
life-long relationship, and impresses upon 
the parochial clergy the importance and 
necessity of careful preparation of t h o s e  
about to marry.94 

One year later, 9 5  the Convocation of York express& a 

similar concern and enjoined t h e  clergy to be active in 

this work of preparing couples for marriage. These 

9 3 .  12th October 1944. 

9 4 .  A. SMETHORST and 8. WILSON, OD. cit., p. 96. 

95 .  12th October 1945. 
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recommendatians found their way into t h e  1947 schema as 

p a r t  of another canong6 and were ptomulgated in their 

present form in 1969. 

This chapter has demonstrated how t h e  Church of 

England has  continued to profess the doctrine of 

indissolubility of narriage £rom the pre-Reformation 

through the post-Reformation period. Although the general 

concept remains unchanged, its application in the life of 

the Church community has seen varied approaches. The 

current position of the Church of England is a f f  irmed in 

the canons on marriage, especially t h o s e  enacted in 1969, 

and in the marriage rite found in the Book of Common 

Prayer and The A l t e r n a t i v e  Service Book. 

pp- 

96. C . L . R . ,  p .  128 as p a r t  oE proposed canon XXXIX. 



CHAPTER THREE 

REQUIREMENTS FOR MARRIASE: PRELIMINARIES TO THE 
SOLEMNIZATION OF MATRIMONY 

I n  Eng land ,  civil marriage and r e l i g i o u s  m a r r i a g e  

exist s i d e  by side, b u t  both require c i v i l  r e g i s t r a t i o n .  

It is t h e  contracting parties who snust decide the manner 

i n  which they w i s h  t o  marry .  Unlike t h e  Roman Catholic 

Church which dernands that a marriage i n v o l v i n g  C a t h o l i c s  

be conducted i n  facie ecclesiae before  a priest (deacon, 

o r  qualified l a y  persan) and two witnesses unless 

dispensed, the Church of England accepts m a r r i a g e  b e f o r e  

a civil r e g i s t r a r  as valid. Those who wish to rnarry in a 

church or oxchange their c o n s e n t  before God and the 

church are free to do ço, p r o v i d e d  they are not 

p r o h i b i t e d  by a c i v i l  or  ecclesiastical iinpediment of 

p r i o r  bond and gossess t h e  l ega l  qualification of 

residence. Fur thermore, c ivi 1 Law h a s  established t h a t  

Christians nho are  not members of the A n g l i c a n  Church are 

e n t i t l e d  to  b e  married according t o  tne r i tes  of t h e  

thurch of E n g l a n d .  Whether m b a p t i z e à  persons  can d a i m  3 

r i g h t  to marry i n  the Church of Eng land  has nevor been 
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decided, b u t  such a m a r r i a g e ,  i f  otherwise l e g a l ,  would 

be valid. 1 

According to t h e  rite of t h e  Church of E n g l a n d ,  

marriage may be solemnized in one of f o u r  ways: with 

banfis, aaecial licence, common licence and certif icate .  

T h e  purposes of t h e  c h a p t e r  will be two-fold: (1) to 

examine the formalities and qualifications requirsd to 

o b t a i n  a licence or certificate; ( 2 )  to examine t h e  hasis 

for t h e  canonical legislation. 

1. Great E r i t a i n ,  L a w s ,  S t a t u t e s ,  etc. Zcclesiastical 
L a w ,  being a reprint of t h e  t i t l e  Ecclesiastical Law 
f rom Halsbury's Laws of Enuland. 3rd eà., London, 
Church Hcuse, 1957, 3 .  351. Aereaf ter  cite0 as 
Ecclesiastical Law. 



REQUIREMENTS FOR MARRIAGE 

A. NOTICE OF MARRIAGE 

i. Banns, Licence or Certif icate 

1 A marriage according to the rites of the 
Church of England may be solemnized: 

a) after the publication of banns of 
mar r iage ; 

b) on the authority of a special licence 
of ~arriage granted by the Archbishop of 
Canterbury or any other person by virtue of 
the Ecclesiastical Licences Act, 1533 ( in 
these Canonsr and in the statute law, 
ref erred to as a * special licenceN ; 

cl on the authority of a licence tother 
than a special licence) granted by an 
ecclesiastical authority having power to 
grant such a licence (in these Canons, and in 
the s ta tu te  law, referred to as a ncommon 
licencen); or 

d) on the authority of a certificate 
issued by a super intendent registrar u n d e r  
the provisions of the statute law in that 
behalf . 

Marriage, according to the rites of the Church of 

England, is now governed both by statute law, "The 

Marriage Act 194gN, as well as by canon law. The 

ecclesiastical prescriptions laid down in canon B34:l are 

taken substantially from Part II of the 1949 civil 

ordinance. Ordinarily, the announcement of an intended 

marriage is made through the publication of banns. The  

purpose of publishing banns is to g ive  notice of the 

proposed nuptial union and allows perçons who may know of 

some impediment to the marriage the opportunity to 



loage an ob jec t ion .  The announcements must ùe called in 

the parish church  of t h e  p a r i s h  ( d i s t r i c t )  where t h e  

garties reside; or i f  t h e y  live i n  d i f f e r e n t  parishes, i n  

t h e  p a r i s h  church of each of t h e  two pa r t i e s .  

According t o  some authors ,  2 

legislation on this matter was inaugurated 

of P a r i s ,  who issued a s y n o d a l  c o n s t i  

s u b j e c t  in ~ 1 9 7 . ~  Others attributed the 

the earliest 

by 060, Bishop 

t u t i o n  o n  the 

p r a c t i c e  t o  a 

Council of London n e l d  in 1200 which ürdered t h a t  t h e  

riames of those who were about t o  be marrieu oe p u b l i s t i e d  

5eEore t h e  assemblea congreqation. 

Canon XV of the Lonaon Synoa  ( 1 2 ~ ~ )  s t a t e d :  "nec 

contrahatur a l i q u o d  i m t r i i n o n i u m  s i n -  c r i na  cenunciatione 

gublica L n  e c c l e s i a ,  [ . . . ] nisi Lipeciali auctoritate 

::piscopif' . The publication of banns w a s  an a t t e m g t  

5 .  J. ROBERTS,  The Banns  of Yarriaqe: An !4is~orical 
S y n o p s i s  and Commentarv, kashinoton D . C . ,  Cathol ic  
O n i v e r s i t v  of hnerica, 1931, c p .  10-11, (Canon L a w  

3 .  j, XANSI, Sacrarum CcnciLiorum nova ot amclissima 
c o l l e c c i î ,  Pa r i s ,  ;+o l t sr ,  1901, v o l .  XXII, col. 679. 
Ser l a f t e r  c i t d  as :-,ansi. 



to reduce  the nunbor 3f clandestine n a r r i a g e s  beinq 

e n t e r e d  i n t o  in the Church at the tirna. Yany nf these  

i l l i c i  t unions were i : r e c i p i t a t o d  5y t h e  c o i i ~ p r e h e n s i v o  

l i s t s  of consanquinity and a f f i n i t y  f o r n u l a t e d  by the 

narriage. Yiven  t h e  soc ia l  conaitions v €  the t i i n e ,  many 

seople xould have been ü e n i e c i  t h e  C e n e f i t  oi .z church 

kieàùing . T h e r e f  o re ,  universal Legislation uas enacted co 

fiait the abuse cf invalid aarriages. The Czur t l i  Lateran 

various places ,  cecreed that the publication of oanns"  

shoula be extendeù to the entir? Church. A t  the çane 

tirne, t e  Council rsuuced the nrohibitod ueqrees of 

consanquinity and a i f i n i t y  Erom t h e  çeverith cearee 

6 
i n c l u s i v e  :a t h e  Eourth Cegroe acccrding to c h e  t h e n  

curr=nt computation v h i c h  useci the Gerzanic s e t h o c .  

?ovever, the T e n e s a  l Law labourzd u n d e r  c e r t a i n  u e f e c t a  . 
One was that the  r o o u l a t i n n  d i d  pot  r p e c i i y  t he  nunboc of  

tires Llanns shou:d îe caliea. F i r t i c u l a r  ielialaticn in 



Enq land  roquir?d a triple cublicstion and s u b s e q u e n t  

s y n o d s  rzpeatsd the local  law aduing n i n o r  c i r c u n s t a n t i a l  

d e t i r m i n a t i o n s  . ' Lyndnood'  5 Provinciale n o t e c i  t h a t  the 

three-fold p u b l i c a t i o n  was ordereà O y  Archùisnop X a l t x  

Reyno las  (1313-1327). The p a c t i c e  was upheld in a 

metrogoli tan à e c c o e  issueà 'Dy A r c h b i s h o p  Simon Xegnan 

( 1 3 2 8 4 3 3 3 )  wbo, in t u r n ,  r2stated the decr2e "Cun 

Inhibitio" ( c a n o n  5 1 )  of L a t e r a n  IV which, in acidition to 

the banns, inposed a throe-year  s u s p e n s i o n  on priests u h o  

celebratad marriages without their publication. Tho 

orovincial r o q u l a t i o n  of tne th r i ce - fo ld  c a l l i n s  of  5anns 

a s  ;:el1 as  the L a t e r a n  s u s p e n d o r ,  ( c . 5 1 )  d e c l a r i n c  i ' c  

ioso f a c t o  fa r  clerqymen uho ~ ~ i o l a t e d  the  r a q u l a t i o n  wore 

i n c o r p o c a t t d  into t h e  'Canons G E  1 6 0 3 "  (c.62). 

7 .  Tho  C o u n c i l  cf 5xe te r  ( 1 2 8 7 1  5enandeà t h e  i n t x v a l  of 
e i g h t  ÿays between the c h i r d  c a l l i n g  of o a n n s  a n a  the 
wedding ceremony;  cf. hansi, vol. X X I V ,  c o l .  7 9 3 .  
T h e  svnod of L a m b e t h  ropeated the L a w  of t r i ~ l e  - 
2ublication i n  i330; c f .  r i a n s i ,  v o l .  X X V ,  . . c o l .  8 9 4 .  
P k e  5 -noa  of London (l16U) allowed a s i s p e n s a t i o n  f r s i n  - 
the  c n i r 5  yublication; ci. h a n s i ,  v a l .  X X S V ,  
c o l .  1 3 4 .  



Tnere c a n  be no douùt chat  the c r i p l e  calling of 

o a n n s  c e q u i r d  by the Churcl i  cf England o r i o i n a t z a  Erom 

L;articular and subsequent u n i v l - r s a l  iaw anà n o t  eron the 

r e c e g t i o n  cf the i a t z r  oecree of Tr-nt ( s e s s i o n  X X I V ,  

c. 1 . I n  the -roposed c a n c n  XL û f  the L947 zchema, the  

practice of calling t h e  thrae banns :jas r a t a i n l d ,  ~ s i n g  

a s  i t c  r e i c o t e  source the L a t e r a n  IV c a n o n  and the +NO 

decrees z l r o a d y  raierreci to in t h e  Provinciale. rhe 1 9 6 9  

canonica l  l e g i s l a t i o n  continued t o  m a i n t a i n  t h e  

traditional g o s i t i o n  o n  this n a t t e r .  iience, the  Church o f  

Z n o l a n d  clearly S e m o n s t r a t s s  3 c o n t i r t u i t y  w i t h  

~ x e - X e f o r r n a t i o n  12nivorsa1  ..?cd c a r t i c u l a r  lav r sqa rd ing  

oanns. 



L i .  Archbishop of Canterbury's Preroqativo 

2 The Archbiahop cf Cantzrbury va- q r a n t  a 
spec ia l  licence fo r  the - ; û l e m i z a t i o n  of 
mat r i i nony  v i t h o u t  t he  p ü b l i c a t i c n  of banns at 
any convenient  c l m e  or slaca n o t  3 n l y  within 
che gravinco of Canterbury  b u t  t h r o u g h o u t  al1 
Ynglana  . 

Proposed c a n o n  XLI of the 1947  schena &Jas basen on 

the A r c i l b i s h o p '  a c i u t i o r r  ty to Grsric s speciaï  licence 

4 i v 3 n  to i i r m  by scatuto iaw, nanely " I h e  Cccissiastical 

L i c e n c e s  k t  1 5 3 3 " .  9 L'ho sgecial  licence ~ n e n t i o n e d  iier? 

pe r in i t s  a coüple to tnarry \dithout p r i o c  p ~ b l i c a t i o n  of 

hanns 31. a r e s i cen t  i a l  qualification accor6icc; Co the 

r i t e s  of c h e  C h u r c i i  o E  S n - l a n d  i n  the creserico :,f a 

i ; i r . i s t o r  snC t w o  wilnesses in en:/ i ~ ~ l i c ~ n  c:.lur=h, cnape l  

c r  any bïiiiing - csnsecra te3  or not - at any c o n v e n i e n t  

- ,F ine ,  Vie licence l d  is s r a n r d  o y  t:ie i r c l i b i s i . . op  actinq 



t h r o u g h  t h e  M a s t r r  of Faculties tan cff ice nerEormed by 

the Dean c E  r\rchesll': to o b t a i n  m e ,  reasons inust be 

oivon  to show w5y t h e  rnarriage raay n o t  take place ùy 

b a n n u  r corrimon iicence. Various a o c u m e n t s  and i e t t o r s  

supportinq t h e  reason ~ u s t  5e iorwaràed to the 

Archbishopts cffice. In aadition, one of t h e  par t i es  m u s t  

:mke an affiàavit 3 the C a c u l t y  Office in L c n a o n  o r  

Le io re  a n  A n g l i c a n  c i e r g y r n a n  s t a t i n g  that t h e s 2  is ::O 

i npec i imen t  ta t h e  u n i o n .  

Ordinarily, a s p e c i a l  licence is gran tsà  ~ n l y  ln 

sxce~ticnal ci rcuns tances or g r a v e  ~ r n e r g e n c i e s  . This 

could  happsn  when a nroposed sar tner  is d y i n c  in a 

h o s p i t a l  and c a n n o t  je novea and the c o u p l e  w i s h  to marry 

as 53cn as p o s s i b l e  cr &en a na r tne r  is 

i~stitutio~alized or conf  inec i  and cannot L e a v e  t h e  area. 

3.n averaqe of &bout tuo h u n d r l d  and fitty s ~ e c i a l  

Licences ar? qran t -d  each y e a r .  12 

2. 37 B 3 d  Victoria, c . 8 5  - Public N o r s i ~ i p  S e c u l a ï i o n  
ACE 1 6 7 4 .  

1 2 .  F. EROi4LLt!, Fsaliy L a w ,  London,  S z t t x w c r t h s ,  1 9 8 1 ,  
z .  45. 



accordicq to J. aoberts, bishops a c q u i r - d  the 

faculty to waivl t h e  calling of i ~ a n n s  t h r o u g h  .aga1 

rsscript <;r lsgitinate custom and n a n y  u s e d  their 

I?  
authority t o  d i s p e n s s  f rom this o b l i q a t i o n .  I n  tne 

E i f  t een th  century, orainariss wero cautionea ta oe slow 

in g r a n t i n g  this f a v o u r  and to do so c n l y  x h e n  one oc t xo  

~ublications had alreaày Seen maàe. 
14 

Impliaa i n  canon i334:lb is the Archbishop of 

Canterbury's r i g h t  to  dispense ircm c e n o r a l  anci 

more t h a n  an a c t  3f a n e t r o p o l i t a n .  Since t he  J r c h b i s h o p s  

of Z a ~ t z r ù u r y  iiero sometimos appointed papal  Leqates 
15 

and ? i v - n  the necessary i - ù c u l t i e s  for  the  zxercise of 

their :Efice, it could  'se a r - u e d  t h a t  such a d içpenaa t ion  

vas g r a n t e d  517 l e g a t i n e  C a c u l t y  a n d  n o t  by :::etrs~olitan 

authority. 

13. 3 .  LiOBZtiTS, oc. ci=. , 3 .  i5. 



From the beginning of the thirtaenth century, tne 

Arc!ioisiiops ai Cantxbury itoro usually ronferreà uith 

legatine powers as soon as  ciieir 2lections vrero 

recognized by Rome. these DoMers naae = h e m  superiors of 

the ~ r c h o i s h o g s  of York. Yowevor, some Wxhbishcps cf 

York obtained l e q a t i n e  Dowers f o r  theinselvos  and since 

1352 almost a11 3f the northern i i e t ropo l i t ans  i:eld this 

jurisàiction f o r  t h e i r  swn province a i s p o s s e s s i n ~  the 

Archbishops of Canterbury's r i q h t s  to superiority claimgd 

b y  them in virtue of the papal  c3mnission. The c o n f a m e n t  

of the laqation cn 50th Archbisho-s A i à  not exempt them 

from t h e  v i s i t  of special  logatos chring w3ose -2tay t!ie 

:*~etropoli tans1 own legatine powers w e r e  s u s p e n d e à .  & s  i n  

t he  tvo centuries c r i o r  to the Reicrmation, the lecatine 

office naa custsmari ly oeen conferred on ~ 0 t h  

?ietropolitans. IL had becorne t h e  r u l e  t n a t  bc th  nad aqual 

r i q h t s  of jurisaiction; a o t h i n g  Seyond honorary 

praceaence i:aa been left ta che Archbishops cf 

Zancor5ury. Such bias t h e  rslationshi? 3 t h e  

?.oformation, except t h e  A r c h b i s h c ~ s  of Cant2rbüry hâve i n  



respect  of j u r i s d i c t i o n  only  t h e  more prominont ,:mi ticn 

as qivon them by 2 5  Renry V I I I ,  c.21 vhich at an earliar 

timo both t h e y  and the  A r c h b i s h o p s  of Y o r k  had in v i r t u e  

canon cf no t  havin- to m a r r y  in a c h u r c h  b u i l c i i n ?  v i t n o u t  

is .jeen as a facu l i -y  'oestoweù by t h e  s t o t u t o  'Àaw cf K i r . ?  

! 7  
R e n r y  ?III1 a n a  confirneâ Uy s ü j s e q ü e n t  Jlonarct;~. 

1 C. P X E X P L Y ,  a Flsticcal I i l r a t r a t i c n  cf t h e  B C G <  cf 
Cccscr? P r s y o r  cf =ko C h u r c h  of E n q l a n C ,  3 x f a c B ,  
5 n i v - r s i t y  P ~ ~ S S ,  1946 o c . ,  3 .  3 4 3 .  

- -.- 
1 7 .  2 5  ieor7e II, c.23 - Clardcstins Zarrisco . CI >=ct L ; z ~ :  

4 Zecrcr ITl, c . 7 6  - !-?arrizss A c t  1 3 2 2 ;  A L ,  L j  S 1 4  
c. - .TOT =e 'j' 
- - - . #  ,, c . 7 6  - X x r F s - c  ?-cc 1 9 4 5 .  



R E g f J I  REXENTS FOR NAZRIAGE 

3 The a r c h b i s h o p  cf e a c h  orovince, the 
oishop cf 2very Ùiocesc, and a l 1  others vho 
of anc ien t  right !lave &en accustomed to 
i s s u e  a common licence Say ~ r a n t  such  a 
l i c e n c e  f o r  t h e  colemnization of ; n a t r i m o n y  
w i t h o u t  the ~ublication of S a n n s  at a lawful 
cime and i n  a l a u f u l  place rithin the sevaral 
areas of t h e i r  j u r i s d i c t i o n  as t he  case :nay 
be; and the Archbishcp of Zantorbury xay 
grant s cornmon licence for the s a i n e  
t h r o u g i m u t  a l 1  E n g l a n d .  

The rlistorical bases for this carion appears to b e  

"The Ecclesiastical L i c e n c e s  A c t  1 5 3 3 "  af Henry V I I I : ,  

statute law18 and canons 100-102 of the 1 6 0 3  series. A 

trace of t h e  iegatine ~rorogativo c t i l l  Linoers i n  this 

:,iece of l e g i s l a t i o n  rrhich enaoies the ~ r c h b i s h o p  of 

Canterbury to J i s p z n s o  Eroin qeneral  iaw f o c  the b ~ h o l s  of 

B n q l a n d  'Dy crantinq a cornnon licence, i n  a d d i t i o n  to 

beinu a b l e  t3 issue a special  licence. ?otn t h e  
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Cornmon licences that allowed for the solemnization 

of marriage without the publication of banns  had been 

issued since the fourteenth century. The Synod of London 

(1328) allowed a couple to rnarry outside their parish 

church and also dispensed them £rom the calling of banns 

by the grant of a licence £rom the diocesan bishop. l9 The 

1603 canons made passing re£erence to the episcopal 

authority required to issue such licences (c J O 1 1  , 

undoubtedly based on a gloss found in the Provinciale 20 

and 25 Henry VIII, c.21 which stated: " [. . . ] this act 

shall not be prejudicial to the Archbishop of York or to 

any b i s h o p  or prelate of this realm, b u t  that they may 

lawfully dispense in al1 cases in which they were wont to 

dispense by the comrnon l a w  or custom". 

An historical anomaly still remairis in force in 

relation to the Archbishop of Canterbury. According to 25 

Henry VIII, c.21 ("Ecclesiastical Licences Act 1533", 

S e c t i o n  17 1 , should the Archbishop (or the guardian of 

the See of Canterbury "sede vacante" - same A c t ,  Section 

16) refuse a licence - special or common - without 

reasonable cause, an appeal can be laid beforo t h e  Lord 

19. Mansi, v o l .  XXV, col. 814. 

20. Provinciale, p .  2 7 4 .  
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Chancellor who may e n j o i n  t h e  A r c h b i s h o p  or g u a r d i a n  to 

g r a n t  it. In the event oE his r e f u s a l  t3 ci0 SO, the Lord 

Chancellor gay commission two o t h e r  S i s h o p s  to crant  i t. 

K o  â p p e a l  can he made against the refusa1 cf che 

A r c h b i s h o p  of Ycrk or any other ciocesan bishop to g r a n t  

a (cornmon) licence. 21 

The common licence was a n d  is p r o s e n t l y  isçued by 

the aiocesan bishop actinq throuoh iiis Chancellor cr the 

Chancellor's d e p u t y .  The l i c e n c e  is a 9rivileqe riot a 

r i g h t  snd nay bo urantod f o r  the parish church or sn 

authorized chape1 w i t h i n  the ecc les ias t i ca l  d i s t r i c t  

dhere one cf t h e  parties has rssiaeti for s t  Least Eiftaen 

days ? r i o r  t o  t h e  5 r a r i t i n g  of t h e  licence, or u s ~ a l l y  

o s  . 3eiore zi licence is sranted, however, one ûf 

the parties i twst  swear t h a t  (1) no i i n p e à i m o n t  z x i s t s  co 

the rnarriage; ( 2 )  rihe qualification for  cesicionce o r  

x o r s h i p  has been sat isFieà by one of t hem;  ( 3 )  p a r e n t a l  

consant  nas Oeen 34ta1nec i ,  i f  f i e  cf the : ;art ies is a 

a i n o r  (now e i ~ h t s e n  years si q e ) .  
2 2  Tho ccxmon Licence 



presenteà is required to celebtate the marriage. Howev-r, 

no minister is coinpelleà to solenniz~ t h e  marriage of a n y  

Ferson rhose Former m a r r i a g e  has b e e n  àissolvsà and uhose 

"forner spouse' is still iiving, or to permit the 

rnarriage of such a person to ùe solemnizeà in a church of 

which he is the r n i n i s t o r ,  23 

Tne cresent  Xnqlican rule ( B 3 4 : 3 )  substantia1l.y 

ropeats  the 1947 Canon Law Report's proposed canon XLI:2. 

riowever, the words " a n d  a l 1  o t l i e r s  uho of a n c i e n t  right 

have been accustomed t~ issue a common licerxe aay q r a n t  

thern" , acknowLedges t h e  sxecu t  i v e  power possesse5 by the 

Chancellor (Commissary fo r  F x u l t i e s )  ts c ~ t a n t  such a 

raquest. As Chancellor oE the diocese (ionmissnry G e n e r a l  

in the Arctidiocesc of CantêrSury) - a ~ o s i t i o n  ogen to a 

q u a l i f i e c i  iaynan o r  c l e r i c  - he is a p p o i n t e d  by  the 

ciocesan bishop to h a n a l e  Legal nattsrs Sut :nsy scmetimes 

be ca l leà  upon  t o  crant z a r r i a g e  Licences cr. b e h a l f  3f 

the B i s k g p .  "In tnis canac i ty ,  he nas t h e  t i t l e  of *dicar 

[Zeneral. % i i s  allowea ta zppoint 2 e p u t i e s  f o r  this 



Furpose, who are known as s u r r o ç a t a s ;  these ara c l e r q y n e n  

of s t a n d i n q  with a deleqatod a u t h o r i t y  to i s s u e  m a r r i a g e  

licences. 1, 2 4  

Ihsrî is a s i i n i l a r i t y  be t ieen  the crar l t ing G a 

cornirion licence a n a  tne p u b l i c n c i o n  of ü a n n s .  I n  e i ther  

case iifteen uays rosiucnce is the  rninirnun heEore wnicn a 

cougle may inarry. Fifteen ûays is the short es^ t i i n e  

2 c s s i b l e  fo r  t he  c a l l i n g  of o a n n s  o n  throe  s u c c e s s i v e  

Sunaays a f t o r  wti ich  a narriage m y  'oz so lernnizod.  r h e  

essen t i a l  o i e  f e r 2 n c e  b e t w e e n  inarriace Uy b a n n s  and 

aarriacje ;;y ccmmcn Licence lies in t h e  resieentiol 

q a l i f i c a t i o n  of t h e  parties concerned. F o r  xarriaqe :>y 

k a n n s ,  b o t h  . > e r s o n s  r ~ 3 q u i r e  t h e  r z s i d o n t i z l  

~:ualification, t . g h e r ê a s ,  f o r  oarriases 5:3 conncn Licence 

::nly m e  of the g a r t i e s  iias to i u ? f i l  t h i s  r q u i r 3 1 n e n t .  
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iv. Certificate 

T h e  f o u r t h  way to announce  a iriarriage 

nermission to rnarry is on the author 

certificate 25 issued by a Superintsndent 

Warriage by certificate has been ~ o s s i b l e  

and cbtain 

ity of a 

Iiegistrar. 

since luThe 

Registration Act 18 36" and vias included under proposed 

canon XLII:5 of the 1947 schema. Fresently, marriage 

u n d e r  this Eorm is qoverned in statute l a r  by " T h e  

Marriage A c t  1 3 4 9 "  ï h i c h  is the source of the cananical 

r z g u l a t i o n  allowing narriage in the Church of England 

accocaing to certificato. i h e s e  certificatas sr? not 

issueà G Y  the C h u r c h .  

Bnder the p r o s e n t  Leçislatim , the coupla obtains 

the certificate 8 y  aivin9 notice to the Reoistrar  and 

signing a dec la ra t ion  that: (1 1 no impeaiments 2xist to 

25.  The other  form cf certificate, nansly v i t h  a l icence,  
allcws non-Anqlicans the saine gr Lvilsce that 3 Zommon 
Licence p e r d t s  to tuenbers 3f  the Church of E n q i â n d .  
Y o  rnarriaqe anùer 3 32qistrai's CertiEicatd d i t ?  
licence nay he ce iebra t -à  açcocding to the r i  tos of 
t h e  C'zurch of England. Cf. 7. H O P K I X S ,  m. c i t . ,  
c.  2 7 .  
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provent the proposed marriage; ( 2 the rosidential 

r e q u i r i m e n t s  hav- been s a t i s f  ied; ( 3 )  i f  one p a r t y  is a 

ninoc tunder a i g h t e e n  years of age) t he  r l q u i s i t e  consent 

h a s  been either obtained or d i s p e n s e d  with. Notification 

of t h e  intended narriage is  t h e n  i i i sp layed i n  a 

conspicuous place in the Regis  t r a r  ' s office for 

t w e n t y - o n e  successive Üays af te r  adhich t i m e ,  if no 

objections have been ra isza to t h e  marriage, t h e  mar r iaçe 

c e r t i E i c a t e  is issued. The marriage i s  to oe celebrated 

w i t h i n  t h r e e  r n o n t h s  from t h e  date cf r i o t i c e  q i v e n  at the 

Registrar ' s  o f f i c e .  

The r e s i a e n t i a l  rsquirornent :~ernandsà by s t a t u t e  

L a w  - seven .iap - is i n  e f f e c t  r s a I l y  a m o n t h .  The 

couple need t o  c e s i d e  i n  t h e  place f o c  seven Zaps, a f t e r  

r h i c h  they q i v -  notice of intention to inarry. T h e n ,  the 

certificats rernains o n  g u b l i c  view in the Recister ûffic- 

for  tujenty-rine riays. f k e  thsee Eu11 --qeeks required f o r  

the - u S l i c i t y  û f  the c e r t i  ficato rcnlaces the period of 

t txee  Çunàay; raquired foc  the callinq of Oanns. 



churcti  ~rodding or h o  do n o t  r i s h  t h e  oublication of 

5anns. The couple nay n a r r y  in any c h u t c h  or chape1 in 

w h i c h  t he i r  banns cou ld  be published i:i t h i n  t h e  

rogis t r a t i o n  d i s t r i c t  wherz t h e  pa r t i es  have resided fo r  

at l e a s t  seven Aays or in tneir iisual place of worshig .  

The consent of the minister is requirzd and the narriage 

nust 3e celebratsd o y  a clergynan. 



REQUIREMENTS FOR Y A R R I A G E  

B. CIVIL REQUIREXENTS 

i. C l e r g y  aound by C i v i l  Law 

1 In a l 1  matters pertaining to t h e  granting 
of licences of marriage evory ~cclesiastical 
authority shall observe the law relating 
thereto. 

This administrative canon is a reminder to bishops 

and those who act in their n a m e  to ascertain 

conscienciously that t h e  civil prerequisites are  

satisfied and fulfiLled before q r a n t i n q  special or commoc 

licences. In v i e #  of t h e  froquency w i t h  w h i c h  cornmon 

26  
licences ara issued, officiais called "surrogatos" are 

cieputed to executa this cffice i ~ y  Law. It is t h e i r  

rss'onsibility , a n c  u l t i i n a t a l y  the à i o c e s s n  b ishop '  s i n  

dhose nane tney ac t ,  to ensure t h a t  m e  of the parties 

iias r z s i à a d  fo r  at leas t  Eifteen Gays in the paristi cr 

S i s t r i c t  of t h e  church or chape1 s h e r z  the p o p o s e d  

, ~ e d d i n g  is to B e  s o l e r n n i z s d .  < \ l t h o u g n  t h e  aranting of a 

licence is a Eavour, once it nas Ssen issüaà t he  c o u p l ?  

is in oossession of a r i q i ~ t  idh ich  h a s  Seen establisheà 5 y  
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c i v i l  l a w .  27 when t h e  Licence is presented to a minister 

a i r e c t i n g  or  authorizing t h e  marriage of t w o  p e r ç o n s ,  he 

is required by t h e  " r i g h t s  of the p a r t i e s "  to solemnize 

t h e  rnarr iaqe according to t h a t  l icence u n l e s s  he suspects  

fraud. In t h a t  case, the a i n i s t e r  may j u s t i f y  a celay 

u n t i l  the s u s p i c i o n  is ranoved,  or he may take advantaqe 

of t h e  option qiven him by the "Matrimonial Causes A c t  

1965" which a l l o w s  h im no t  to  perforn t h e  ceremony i f  a 

' a r ty  is divorced and t h e  former spouse is still l i v i n u .  

' J c r m a l l y ,  a minister is g u i l t y  of a breach of canonical 

obedience i f  he refuses to perfora t h e  cere inony w i t h o u t  

j u s t  causa. S u c h  an action on h i s  ?art rnay lay h i m  open 

to action in the civil courts. 2 8  

2 7 .  Tuckniss v. Aiexander  (1863) 3 2  L . J .  Ch. 7 9 4 ,  at 
p .  8 0 6 .  



REQUIREXENTS FOR MARRIAGE 

i i .  Publication of B a n n s  

2 I n  a l 1  mattors g e r t a i n i n g  t o  t h e  
publication of banns of marriage and to the 
solemnization of matrimony e v e r y  minister 
s h a l l  observe the l a w  r d a t i n g  t h e r e t o ,  
i n c l u d i n g ,  so f a r  as t h e y  are a?plicable, the 
rüles -rascribed Sy the r u b r i c  prefixed to 
the office of îolemnization oE i l a t r i m o n y  in 
the Book of Common P r a y e r .  

T h e  l a w  referrsd to i n  t h i s  canon is a s t a t u t o r y  

?rovision, 'Tne Marriaqe A c t  1949'. The r=quir=ments l a i d  

down f o r  the publication of banns arz comprehensivo. A 

clergyman is not o b l i g e à  to p u b l i s h  the banns of a couple 

%ho w i s h  to inar ry  u n l e s s  t h e y  have cielivered a not ice  to 

hiin in w r i t i n g  at least a week jefore tney wish the Danns 

to be called f o r  the first Lime statinq tne r e l e v a n t  

details of nane anà r s s i d e n c e .  

3anns must 5e published £rom a X e g i s t e r  Book i n  a n  

audible rnanner using the fo rmula  p r e s c r i b e d  by t h e  

Scok of Comon !?raser: 

2 3 .  This rubic is of s t a t u t û c y  oblioation h a v i n g  heen 
q i v o n  Leoal force by the i562 A c t  cf U n i f c r m i ~ t .  



1 p u b l i s h  ciie Banns of :viarriage betdeeri 
N. of and ii. of . I f  any 
of you ;:no* c a u s e ,  o r  just i m p e d i n e n t ,  uhy 
t h e s e  two yersons snould no t  üe jcined 
t oge the r  in h o l y  Hatrimony, ye are  tg declaro 
i t .  Tnis is t h e  first [seconu, or  t h i r d l  c i n o  
of askinc.  3 0  

Shoula t he  couple  :ive in 5ifferent p a r i s h e s ,  

their r e s - e c t i v ~  rninistors must cal1 b a n n s .  G i k o w i s c ,  i f  

neither :;erson rosiaes 5ut cmlÿ r o r s h i p s  i n  t h e  

particular c h u r c h  or c h a p e 1  in % h i c h  they c!ioose to 

marry, t h e  Sanns must  .=~lso  be called in t h a t  b u i l d i n g .  In 

e i t h e r  case, a certificat2 c e a t i f y i n g  t o  the fact t h a t  

d a n n s  hâve secn ~ u b l i s t i e u  m u s t  ce  s e n t  by  the o t h e r  

rler3yrner-i t3 t h e  n i n i s t e r  . J ~ B  is t3 nerior~il  the ce rmony .  

O r i i i n a r i L y ,  b a n n s  ar2 calle5 at O S a r v r c e .  

calleci n t  c h e  L v e n i i q  Service  i f  t h e  > i c r n i n q  Service *as 

no t  t e l &  A clercyman usually c a l l s  the hanns; but  the  
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same Act allowed a layman - 3uly authorized 8 y  the bishop - 
to publish b a n n s  when no clergynan officiates at t h e  

service h e l d  in the c h u r c h  or chapel. 

Since the purpose of tlie publication of b a n n s  

voulù be aefsated i f  the parties coula not je idcntified, 

t h e  names by which t h e y  are g e n e r a l l y  known are used. As 

P. Brornley s ta ted :  " [  ... ] where it h a s  been h e l d  t h a t  the 

Sanns have not been ciuly gwblisiied, the re  iias been sorne 

fraudulent intention to conceal the party's identity. H 3 2 

There is no prescription to determine whether the 

intended wedding should take place in t h e  church of t h e  

!,ride or tlie aroom. A 1753 A c t  of King George 11 ( 2 6  

Georqe II, ~ - 7 6 ) ~ ~  rernovod the preference for the wonan's 

church by s t a t i n g  t h a t  the marriage could take  place in 

e i the r  c h u r c h  whero banns had been called. 

3 2 .  ?. BR3>lLEY, op. c i t . ,  o. 4 3 .  

3 3 .  The S t a t u t e s  of cne Unitea Kinrdom GS Great B r i t a i n  
anC Irelana, Voi. IX, Loncon ,  E . M . S . O . ,  1 5 2 4 ,  
?p .  5 2 5 - 5 2 3 .  



~ i i  . Prohibitd T i m e s  

3 4 marriage aay not be solemnizzd at a n y  
~ n s e a s o n a b l ~  hours but o n l y  b e t w e e n  t h e  hcurs 
of : z i g h t  in the forenoon and six in t h e  
af t e r n o o n .  

Tnis canon c o f  lects  the  awareness t h a t  tno Churc i i  

of E n q l a n à  has w i t h  rsgarù to Iiturgical h n e s  a n a  

seasons. T h e  Anglican C n u r c h  retainsd t h e  prohibition of 

solemnizing narriage àuring Lont sec iorth by the Ccuncil 

of Laodicaa in 3 6 3  t c. 5 2 )  . Che ~ r o v i n c i a l e ~ ~  a l s o  liscd 

the other seasons a u r i n g  which narr iage  c o u l a  ncc ix? 

c e l e ~ r a c o à ,  viz., the first Sunaay of ABveri t  t3 cile Cay 

-receeding 

Sunday +-O 

the f i r s t  

the  ûctave 3 É  The  Epiphany , 5eptuagesima 

t h e  E i r s t  Suncïay a i t a r  Easter i n c l u s i v e ,  acu 

Rcqat ion Day to S a t u r a a y  of P e n t e c o s t  . ~ e e k .  
3 5 

Xor-over, it requir-d the ce r e inony  ta be perfor3ed Üurino 

t h e  L i - i i t  of Gay. Since narriaqe was celeûratsd r u r i n g  

L ,'ie E r i c h a r i a t i c  serv ice ,  t h i s  f a c t x  31% -Laceu 

;araineters on the  'cimes vhen t h e  r t u p t i a l s  ?oü l J  Le 

SC lerr,n i -z 22 . 
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In studying the various  prayer B o o k s  of the ChurcR 

of England  auring the post-Ref ornation ~ e r i o d  , a 

t r a n s i t i o n  i n  the way marriages were celebrated can be 

aetected.  Tne  1548 directive s t a t i n g  t h a t  " t h e  e u c h a r i s t  

m u s t  5e celebrated af te r  the marriage" and retained i n  

subsequent ed i  t i o n s  was chanqed  in 1662 t o  "the e u c h a r  ist 

should  be celebrated" . 36 T h i s  waç done t o  effect a 

compromise with the Puritans who had corne i n t o  power 

durino the Commonwealth per iod. 

l l t h o u g h  the ''Canons O C  1603" t c . 6 2  and c.102) àid 

away ; d i t h  t h e  'rohibition on s o l e m n i z i t i o n  ùuring " times 

of fastin9 ana Eeasting", the canonical noms  still 

teflected eucharistie practice by prescribing the l iours 

Ü u r i n g  v ih ich  marriages cou ld  be celeSrate6,  t s k i r q  i n t o  

account the various fastiog laws. The c e l e b r a t i o n s  c o u l d  

take  ?lace between 8:30 a.m. and n o o n .  Subsequently, o n  

t w o  cccasions the C h u r c h  amenàea t h e s e  c a n o n i c a l  

r o g u l a t i o n s  to accommodate c i v i l  law. I n  1887, cne tirne 

36. F m  âRIGHTHAN, The Enclish R i t e ,  London, X i t ~ i n 3 t o n s ,  
1921, v o l .  2, ? p .  216-817. 
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nermit ted  fo r  solemnization ilas extendea to 3 : 3 0  p.rn., 

and i n  1936 to 6:00 p.m. 37  The l a t t e r  tirne still rernains 

in force fo r  both civil and ecclesiastical laws. 

3 7 .  A aarriaso c e l e b r a t ? d  i n  iacie ecc ies iao  - o u t s i Ç e  
t h e s a  !?ours , m u l à  not je vci i i .  Cf. ~cclesiastical 
L a w ,  3. 3 6 8 .  
7 



iv. X i n i s t e r  ' s  3 i q h t s  

5 rihen n a t r i r n o n y  is to 'ce solcmniad in any 
c n u r c h ,  it belonqs t3 the a i n i s t e c  of t h e  
oarish to d e c i d e  w n a t  , n u s i c  s i ia l l  be playea, 
hhat hynns or antnems shall be Sung, or wnat 
f u r r i i s h i n q s  or ilowers should De -laceu in or 
about the cnurch for the occasion. 

w h a t  iiiib iit i i r s  t appear t:, be an inconsequei ic ia l  

canonrcai  r egu la t io r i  is, in f a c t ,  a v e r ?  prac t lca i  piece 

oi legislation. f h i s  canon, prccos~a in t h e  1 9 4 7  scherna 

(c. X L T k a ) ,  ovolvoci out O: v a r i ~ u s  d i s p u t s s  betxeen the 

ninist-rs, on the one nana, and church-waroens, ç r g a n i s t s  

a n a  l a y  helpers on the o t h e r  eurino th2 posc-Rafor.iati3n 

periad. 

T w o  cour=  cases, c i t e u  by t!ie c o r n p i k r ç  of the 

1917 schema, are t h e  s c u r c o s  fcr- this r :~l i r i?  w t i i c h  g i v - s  

ii;e ministor cornplats, àiscr2tionary f reedorn to selecc 

t h e  n i u s i c ,  sonos ar,d cieccraticns usati  for t h é  church 

serv1c3. 1 2 i r z t  case ( 3 u t c h i n s  v. 3enziloe âca 

- -. 
L w c i a c s ,  i ~ a ç .  Csmm. 1 7 ~ )  occurrsd i n  1 7 9 2  ano centrza 

on C S  ralacional à u t n o r  i t y  uetwee i i  m a  x i c i s ~ x  anb 

cnurcn w a r : ~ e r l s .  Tze i a c t ? r ,  x h o s c  c f t  L C O  :;as E X i s t - u  



since the fourteenth century, 38 sxerteà considerable 

influence in the l i f e  of t h e  parish. C h u r c h  vardens wer- 

l a y  men elected by fsllow parisnioners to regresent  t t i e m  

in tne duties of caring for c a u r c h  property and proviàing 

what ver9 r e q i r o a  Eor uivine services.  Iheir r i u t i e s ,  

listeâ in =fie i571 and the 1603'' s e r i e ç ,  also 

included good c h u r c h  and 

to the Oruinary [ B i s n o p  ] offencas corninittau o y  t h e  clcrgy 

and  l a i t y  of the p a r i s h  in respect of n a t t - r s  cognizoble 

by the eccles i a s r i c a l  courts". 41 

I n  the case citeci, 2rcceeainqs 4 2 wzrê i n s t i t u t o r i  

by the ievor-na J ~ h n  H ü t c h i n s  of t n e  2 a r i s h  cf 5t. 

B o t o l p h ,  k k k r s g a t e ,  a q a i n s t  t ~ o  of the warnens, Cenziloe 

3 9 .  Canon 5 .  C f .  Syccaaila - A Collection of Art ic les  CS 
3 & i q l o n ,  Canons and Proceeainqs of Çonvocarions in 
ïce Province of S a n t e r a u r y ,  i547-1717, Oxfscc i ,  
G n l v e r s i t y  Press, 1 ~ 4 2 ,  V O ~ .  1, ?p. 122-i26. 
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and Lovelace. The minister had ordered the playing of the 

organ and the singing of P s a l m s  v i t h  the addition of the 

"Gloria Patrin. The w a r d e n s  interposed t o  s t o p  what they 

considered a w r o n g f u l  liturgical a c t  basing their action 

on canon 11343 (1603 series). They forbade the execution 

of the rninisterts orders. In renaering his judgement, Sir 

N ' i l l i a m  Scott focused o n  two questions: (1) dia the 

c h u r c t i  wardens have a r i g h t  to in te r fe re  in a c h u r c h  

service? ( 2 )  i f  t h e y  possessed such a right, was it used 

to hinaer a legal or an illegal a c t ?  Sir Xilliam pointed 

out that the duties of a church warden were confined ta 

church-yard: i t  shall be lawful unto t h e  ordinary 
3f the place, where t h e  same s h a l l  be done a n d  provèd 
by t w o  l a ~ f u l  witnesses, to suspend every ?e r son  so 
oifending; i f  he be a layman, from t h e  ent rance of 
the church, and i f  he be a clerk, f rom the ministra- 
t i o n  of h i s  office, for so long a time as the s a i d  
o r d i n a r y  shall think meet, according t a  the E a u l t . "  

4 3 .  C a n o n  113 (1603) - [...] Churchwaràens, Sidemen, 
&&estmen, and s u c h  other persons of t h e  laity as are 
to cake car? of t h e  supprossing of sin ana wickedness 
in their several  parishes, as much as i n  them l i e t h ,  
o y  a~monition, rsprehensicn, anà ûenunciation to 
t h e i r  3 r a ina r i r s ,  [ . . . ]  at s u c h  times and when else 
they think it xeet, al1 such crimes [ .  . . ]  as by them 
[. . .] shall be chouç i i c  ta c e u u i r e  Üue r 2 E û t ~ â t i 3 r i .  



the car- of ecclesiastical p r o p e r t y  over h i c h  they 

exercised a discretionary aower. Noreover, their office w î s  

one of o b s e r v a t i o n  and cornplaint ( i n  virtue of canon 113 in 

the 1603 series) ana not of ordering d i v i n e  worship. It w a s  

their s u t y  to prevent  indecency i n  church and to airect 

cornplaints in this regard to the Bishop. If the i n i n i s t e r  

u i d  err  in this respect (according to the wardens' 

interprêtation 1 , they Ray cornplain "but the Law would not  

oblige then to cornplain i f  they (the w a r a e n s )  nad a gower 

in thernselves t o  r e d r e s s  t h e  abuse". 44 tiaving eçtablished 

that go in t ,  the judoe addressed the second question : wore 

t h e  actions of the w a r d e n  occasioned Sy the ministor's 

illecal ùct? The vardens .wer1- of the opinion that the 

singing of P s a l i n s  :h i l e  l e q a l  in cathedra1 and co l l e c i a l  

churches, was i l l e g a l  in parish churches. Ccmmenting on the 

nost-Reformation I i c u r g y  ùnd t h e  aesire cf t h e  E n q l i s h  

p e o p l e  ta have  ?lain, s i m p l e  ~ x u s i c  and singing in t h e i r  

i o r s h i p ,  S i r  k i l l i a m  he l c i  t h a t  t h e  first l i t u r g i e s  of the 

Reforaea C h u r c h  sanctioned the continuance of sinqinq in 

4 1 .  Tho E n c l i s h  Reücrts, V o l u ~ e  CLXI. E c c l e s i a s i i c a l ,  
Aàmiraltv, anc P r o B a t e  ana Divorce 1, Eàinbur-n, - -  * 



ail churcnes t i iough it ce c i i f f e r e n t  i n  standard and 

cegree. In essence, the juuqe r u l e d  t h a t  the  sinqing in 

3t. Botolphfs 3 a r i s h  churc i i  was n o t  contrary  to the law 

and t h a t  the church wardens h a 8  no r ight  to in te r fe re  w i t h  

t h e  d i r x t i o n s  qivon 5 y  the minister in 5 i v i n z  service. 

7urthermore, the wardenst interpretation of w h a t  *as legal  

and i l l e g a l  was incorrect. 

4 5  - The second case, ymciharn v .  Ccle ( 1 8 7 5  1 ,  occurred 

in the Arches Court of Canterbury. The n i n i s t o r  W y n a h a m )  

instcuctoa the o r q a n i s t  ( C o l e 1  to ~ l a y  the  o rqan  only at 

cer ta in  t i m e s .  ?roceeainc;s iJer2 t a k e n  l n  the Court CO 

e s t a b l i s h  cne incunbent's c o n t r o l  o v e r  tke use GE , ~ u s i c  

üuring a üivine service. Cole, xho a - ~ e a i u a  the sui=, 

naintaineu t h â t  he was a p ~ o i n t a à  By cne F - i r i s h  Council. 

o a i d  ry t h e m  £ m i n  parisn funas, a n a  e n j o p a  the s ü ~ p o r t  O C  

a m j o r i t y  of the sarishioners iho wantea t h e  customary 

2erforaance on t h e  orqan beiore  and aftsr the servic- t3 

c o n t i n u e .  The n i n i s t o c  objected  t3 the g l a y i n q  of t he  
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Organ Voluntary prior to and af ter services. In nis 

decision, Sir Robert Phillimore rule3 that the v i s h e s  of 

t h e  parishioners were irrelevant in such mâttors and 

precedent W u t c h i n s  v .  Deniziloe and Lovelace and o the r  

cases)  had established t h e  rights of the rninister to 

control the singing and music during divine s e r v i c e .  

q e n c e ,  the  ainister Ras, w i t h i n  the limits imposed by 

canonical and l i t u r g i c a l  law, complete Ereedom in order ing 

any service conducted accordinq t o  t h e  r i t e s  of the Church 

of England. 



C. 8EQüIREMENT OF FOR.1 - "TRE ANGLICAC T-XNETSI" 

4 Bvery rnarriage shall he solemniz=u i n  rhe 
presence of t w o  o r  more witnesscs  esi ides the 
m i n i s t r r  who s h a l l  solernniso t he  same* 

The i i i s t o r y  of E n g l i s h  law which  deals ' i i t h  t l ie  

fornalities of marriage is still a n a t t 3 r  of speculation. 

Various authors 46 hold uif f e r e n t  opinions raqarà ing tiie 

cel i-orat ion of marr iage and the for:nâtion of t h e  inarriage 

Oona. h a  Provinciaie mentions the requ i r - inen t  of at 

l eas t  t i o  :<itneçsas a n d  cne sriest Eor a l i c i t  

4 7  c e l ê o r a t i c n  ficreover, w h i l o  the c o n s e n s u a l  âspecc oi 

cila union lnas em~hasizoà ? r i o c  to the Council of T r ? n t ,  

the  exchango of c c n s e n t  d i a  not fiecessarily n a v e  C o  t ake  

? lace  zt a roli~ious c=rlmony; hawevor, the  . r a c t i c z  :ras 

s c r a r i g l y  encouraqea. T h i s  s i t u a t i o n ,  coupleà i ~ i t h  t h e  

im-sc i imen t s  of consanquinity snc i  -3ffinity that still 

r o m a i n 4  i n  effsct a i t x  L z t - r a n  IV, ~~~~~~~~~a anü 
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perpetuatod the problem of clandestinity. A l 1  that sias 

needed was a declaration nade by the pa r t i e s  that t h e y  

took each other as husband and wife without w i t n e s s e s ,  

either Per verba de praesenti (1 t a k e  you as my 

wifo/husbanà) in * h i c h  case the union was b i n d i n g  

immediately, or per verba de i u t u r o  when it became 

b i n d i n g  as soon as it was consummated. In some cases, 

clandestine marriages rere a l s o  celeorated at t h e  c h u r c h  

door per verba de p r a e s e n t i  i n  the presence of the p r i e s t  

without the witnesses and the calling of b a n n s ,  a f t s r  

w h i c h  t h e  couple w e n t  into c h u r c h  for  t h e  nuptial Nass. 
4 8  

The Provinciale qivos evidence O €  e f f o r t s  maàe by 

the nediaval  2nqlish Church  tu eradicate clandestine 

rnarriages Sy oxcommunicatinq couples who e n t e r d  auch 

unions anà suspending priests   ho celebratzd t h e  

4 8 .  The Marriaqe Service of the 1562 SooK of Commcn 
Prave r  - which is still in use - 9reserves t h i s  - 
â n c i e n t  Eorn. The f i r s t  p a r t  of the service takes 
-lace in the bcày of the c h u r c h  and consists of the 
esnousals ("1 will") and the exc!~ange of consent 
ner verba Oe praosent i  ("1 ao" ) . The  rsrnainder of 
tae  s erv i ce  takes ?lace be iorc  the a l c n r .  
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veddingç. 4 9  Likewise, those personç who entered irrogular 

though valid oer verba  de praesenti narriaqes could be 

obliged under p i n  of e x c o r n m ~ n i c a t i o n ~ ~  to ceqularizi 

their unions by submitting to the a c c e p t e d  form. 5 1 

The  iioman Catholic Church  proposed a solution t o  

t h e  problem when the Council of Trent issuea the decree 

"Parnetsi" in 1563. T h e  Council declared t h a t  t h e  ordinary 

forni of inarriage rocoqnizod by the Church consisted in 

t he  exchange of vows b e f o r e  the ~ a r i s h  priest or his 

authorized deleqate and tvo witnesses. Secause t h e  writ 

of the Roman Pontiff no l o n g e r  had force i n  E n g l a n d ,  
52 

the Tridsntine decree had no effect oither on the theory 

or nractice of the E s t a b l i s h e d  Church rogarding the 

formation of the nuptial bond. Indeed, the ecclesiastical 

Provinciale,   p. 273-274. 

"Tanetsi" did n o t  a p p l y  to Roman Catholics in 
Enqland because the Cecree VJÛS n a v a r  prsmulga t ed  . 
The aecree ''Se Temeret vhich requirod the observance 
of the  canonical f x n  b c u n ~  C n q l i s h  Cathol ics  s i n c e  
C1 - .-,star T 1 9 0 8 .  Cf. id. O' 3 C I L L Y ,  Yarriace Impeainents, 
Cttawa, Saint ? a u 1  O n i v o r s i t y ,  1985, >?. 13-14, 
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cour t s  c o n t i n u e d  t o  rnaintain the maxia of nedieval 

canonists t h a t  marriage was craated solely 5y the 

exchange o f  ( p r e s e n t )  vows between two capable people and 

that neither the p r e s e n c e  of w i t n e s s e s  n o r  the 

solemnization in facie ecclesiae was essential i3r  its 

validity. F e n r y  Swinburn, judge of the Consistory Court 

a t  York in h i s  Treatise of Spousals  published in 1686 

wrote: "Aloe i t  there be no witnesses of the c o n t r a c t ,  yot 

t h e  p a r t i e s  h a v e  verily ( t h o u g h  secret ly)  c o n t r a c t s d  

natrimony, they are very m a n  and wifo before God; n e i t h e r  

Zan either of them w i t h  safe conscience rna r ry  elsewhere 

so l o n g  as the othec party livoth. i 8  

T h e  courts L g e r e  consistent i n  u p h o l a i n g  t h e  

concept t n a t  " c o n s e n t  nakes marriage" . c' . G i b s o n  

demonstrateà this 5 y  reportin; a juagernent rznderzà  Dy 

L û r u  Chief Justice Ffolt ( C o l l i n s  v. Jesset) vnc rulei 

t h a t  a marriage [riaie ger verba de ~raesênti amount-d t o  

an a c t u a l  aarriage u h i c h  the parties sero anable  to 

dissolva Dy n u t u a l  aqroement " f o r  it is as much s 

5 3 .  Cuot?<i i n  II. Y3w, T h e  S t a t e  of Y a t r h o n y ,  Lonricin, 
S.?.C.S., 1352, ?. 3 .  



marriage in t h e  s i g h t  of God as if it haà been in facie  

ecciesiae; with this àifference, Chat i f  they cohabit 

before  marriage in f a d e  ecclesiae, they are for that 

pmishable by ecclesiastical censures*.  '4 As long as the 

sanction of the spiritual courts carried sufficient 

weight to enforce the ecclesiastical roquiramer?ts  that 

marriage 'De c e l e b r a t ~ d  ~ u b l i c l y  in fac ie  ecclesiae, t h e  

~roblons caused by clandestine unions were Limi t ed .  

Ccnsequent  t o  the reliçious upheaval a €  the 

sixteenth and seventeenth centuries anà the non-rrception 

of "Tanetsi", r h e  Anolican îhurch availsd itself sf t h e  

fow r a i a i n i n g  neans it ha2 ta prevent an incroase in tne 

nurnoer ~f rrregular ::nions. The "Canons of 1 6 ù 3 "  

ie-isiacea the publication of oanns, but : h i s  l i d  r i o t  

. i h o l l y  rosolvs  the çroblen.  Tbereforo, sone recognizaùle 

form of r o g i s t r a t i o n  and  -ublic witness of a narriage vas 

imperative. 

5 4 .  5. J O Y C E ,  C h r i s t i a n  Y a r r i a q e ,  London, Sheeà and 
Xard, 1 4 3 3 ,  c .  139, quoting E. G I S S G N ,  Ccdex I x i s  
Ecclesiâstici A n c l k a n i ,  1761 ed., n .  417. 
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Clandestine marriages n o t  o n l y  cruatzd p r o b l e m s  

f o r  the Church  authorities, b u t  a l so  f o r  c i v i l  lawyers 

who found themselvos i m r n e r s e d  i n  the work of s e t t l i n g  

disputes ovor i n h e r i t a n c e s .  The cornmon law f a v o u r i n g  t h e  

p u b l i c a t i o n  of Sanns and a c h u r c h  wedding made their r o r k  

easier. Property r i g h t s  and the cetormination of a 

l e q i t i m a t e  h e i r  c o u l d  b e  established. In t h e  

post -~eforrnat ion period when ecc les ias t i ca l  s a n c t i o n  had 

los t  much of i t s  p o t e n c y ,  a n  i n c r e a s i n g  numbec  of c e o p l e  

took advan tage of t h e  f act t h a t  c l a n d e s t i n e  rnarriage , 

uhile n o t  invalid, p r o v i d e d  a legal l o o p h o l e  ~ h i c n  

f i r e v e n t e 6  a n  exchange of material a n d  f i n a n c i a l  assets. 5 5 

3ntil tne rniadle of t h e  e i g h t o e n t h  c e n t u r y ,  a 

narriage could be con t rac ted  in o n e  of three Hays: (1) & 

facie  eccles ias  - a f t 2 r  b a n n s  o r  w i t h  l i c e n c e  5eEor2 

vitnesses and with p a r e n t a l  c û n s e n t ,  i f  one p a r t y  was a 

a inor  (tnen under t w e n t y - o n e ) ;  t he ro fo re ,  the marriaqe 

iras c o n s i d e r o ù  vaLi3 i n  50th c i v i l  and canon l a w s :  ( 2 )  

clandestinely oer verba d e  9 r a e s e n t i  - OeEore a 

5 5 .  Scme persons entsreà c l a n d e s t i n e  marr iaoas ta a v o i n  
~ a y i n q  the Uüties icvieri  on a narriage licence, the 
incoine oi xhich iiel?eu f inaoce a .iar a g a i n s t  France 
80  v i r t u e  of 6 ç 7 hil1i.m h Y a r y ,  c.6 (1695). 
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pr ies t  ( o r  clerk i n  holy orders - a f t e r  t h e  

~efornation) 5 6  but  n o t  in facie ecclesiae; such rnar r i ages  

though irregular wero v a l i d ;  ( 3 )  clandestinely per verba 

de praesent i  vel per verba de futuro - n o t  spoken in the 

presence of an ordained r n i n i s t e r  or witnesses. This t h i r d  

Eorm was recognized as being v a l i d  and indissoluble when 

consumrnated . If e i ther  p a r t y  enteted a subsequent 

i n a r r i a g e ,  this Later sarriage could be  a n n u l l a d .  5 7  

Noreover, e i t h e r  ~ a r t y  could o b t a i n  an order Eroin an 

ecclesiastical court c a l l i n g  the o t h e r  to s o l e r n n i z e  t h e  

n a r r i a g e  i n  f a c i e  ecclesiae. 58 

In t h e  m i ü d l e  of the eiqhteenth century ,  c e r t a i n  

soc ia l  problcms n s s o c i a ~ e d ~ ~  vith t h e  i n m a t e s  of the 

5 6 .  Cle rcyman  means a clerk i n  holy orders of the Church 
of E n g l a n d  accordinq to t h e  1 9 4 9  Yarriaqe A c t .  
Marriage may be solemnizod by a deacon. Cf. 
~ccleciaçtical L a w ,  p. 3 6 8 .  

57. This rule  h a d  been abrogatod by 3 2  Henry VIII, c.38 
(1510) out rzvived in 1548 by 2 L 3 Eàward VI, c .23 .  

33. Saxt3r  v. S u c k l e y  (1752) 1 Lee 4 2 .  

5 9 .  Cthrr soc ia l  concerns involvo3 perrons w n o  b e l i w e ù  
themselvos to 5e marriaa f o r  p a r s  o n l y  to Einà 
suuaenly that their rnarriage was nul1 Secause oE a 
,artnerts clanùestinî union. C h i l i r e n  v o u l n  m r r y  
~ i t h o u t  t h e i r  parents' coosenc; a n u  l f  the minor xas 
a ? F r 1  wich a la rge  f o r t u n e ,  the connon L a w  n i e  
vesteci ,3 v i f e ' s  sro~erty i n  her !iusDând on aacriage. 
T h i s  zaue the 3irI an attrnctive ca tch .  
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Fleet Prison kihere profliqato clergymen ("the Fleet 

garsons"  1 traded in clandestine marriaqes aroused public 

interest and concerna The Fleet was a 5ebtorVs prison 

w h e r e  conditions a n d  accommoàations were poor and 

i n s u f f  icient. Those  who could give s e c u r i t y  upon 

appearance i n  the p r i s o n  s h e n  summoned Srere allowed to 

take up private lodgings  or s e t  up a grivate 

establishment within a well-defined area surrounding the 

Fleet prison. There were c l e r g y m e n  i n  this prison who 

ver- reaày to celebra te  marriages f o r  a fee. As a writsc 

of the tirnes described it, "The Fleet =Jas cheap, t h e r ?  

was no publicity, and above a l l ,  no enbarrassing 

questions were asked and parental consent yas  

disrogardeà. A popular e r ro r  of the times, t h a t  a *roman 

by n a r r i a g e  ceased t o  be liable for ciebts previously 

contracted, played i t s  part. The a c t i v i t i e ç  of the 

Fleet parsons forced the civil legislators to examine the 

problem of clandestinity more i n i n u t e l y  . Eventually , the 

Rcuse cf Loras ini t i a t e t i  Legislation t l iat ?nded the 

~ r a c t i c e .  

6 0 .  Cf .J. JACKSON, ?o rna t ion  anc Annulment ci Narr iace ,  
L o n à o n ,  !Wt t e ruo r th s ,  1969, 5 .  6 2 .  



Many politicians of t h e  pe r iod  f e l t  that rnarriaoe 

was a c o n t r a c t u a l  obliqation and as such  came u n a e r  t h e i r  

con t ro l  as a i d  other contracts. The Temgoral L o r d s  

r x e i v e d  support from the Lords Spiritual in their 

2ffor ts  to eliminate t h e  p o b l e m .  As a ~ ç u l t ,  a n  act 

Lnown as "tord Hardwicke's A c t "  ( 1 7 5 3 )  61 becaine l a w ,  

2 u t t i n g  a stop to the p r a c t i c e  of c l a n d e s t i n i t y .  3 .  Haw 

summarized the main provisions of the Act in this way: 

O n l y  tliose marriaues M e r e  h e n c e f o r t h  t o  
be acceptod as v a l i d  w h i c h  h a d  b e e n  
solemnizod i n  the parish c h u r c h  of o n e  of t h e  
persons concernedi the banns b a v i q  been 
previously published in the parish c h u r c h  or 
c h u r c h e s  of 50th upon t h r ê e  S u n à a y s  9rsceding 
t h e  so l e rnn i za t i on .  Xo licence fo r  rnarriage 
*as to be qranted f o r  i t s  s o l e r n n i z a t i o n  i n  
any other c h u r c h  chan that of the p a r i s h  
w i t h i n  u h i c h  one cf t h e  p e r s o n s  dwelt. T h e  
right af t h e  A s c h b i s h o p  of î a n t z c b u r y  t o  
n t  spec ia l  licences vas 3reserved.  A -. i 3 ü ~ î i ~ ~ ~  .E sarties under t h e  age of 
twenty-one was CO Se  nul1 ana v o i ù  i f  
celeDrat-d against the Gissent of t h e i r  
aarants or c u a r à i a n s ,  o r  dithout their 
consent ta the Lssue of .I licence. 4ny 
clergyman *;ho soiemnizzd narriages without 
publicatioc of Sanns 3 r  vitnout a l i c e n c e  xas 
to be adjuàged guilty of f o l c n y  and Se Liable 
to transportation ( t o  qnerlca] f o r  fourtsen - 
years. The courts s~iritual c o u l d  no longer 
hear s u i t s  t3 enf crce solemnizstion in fac ie  
ecclesiae on the s r o u n a  3 clandestine 
u n i o n ,  3 i t h e r  s r a e s o n t i  o r  de futuro.62 
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Consequently, if the stringent provisions stated 

in this Act were not carêfully abserved, the inarriage 

would, in the vast majority of cases, be aeclared v o i d .  

Those who u i d  not  subscribe to the C h u r c h  of Zngland 

f o u n d  themselvas in d i f f  i c u l t y  because a wedding in t h e  

p a r i s h  c h u r c h  was t h e  o n l y  legal  method cf marriage open 

to them.  Fi 3 

iqhile this A c t  qffectivoly r a t  a h a l t  to 

clandestine marriages, it creatod other problens. Porsons 

could z n t e r  a inarriage which t h e y  knew t o  be v o i a  o r  

arrange i t  to be so for their own purposes. This was done 

in cases of a person contemplating marriage with a m i n o r ,  

uho, cn a p p l y i n g  for a marriaqe licence m u l a  swear sri 

oath tnat tne necessary g a r e n t a l  consent had been 

ootainea &en i n  fac t  it haà n o t ;  a l so ,  wnen a p a r t y  usea 

a protonded or void marriage as a b a s i s  for the seduction 

o f  young ladies. 

5 3 .  2 u a k e r s  and J e w s  c e l e b r a t ~ t ï  rnarriane accord in9  ta 
t h e i r  own a i s c i p l i n o .  O n l y  Roman tatholics and 
Protestant 5issenters had the ootion of so ino  throuqh 
3 r?licious f û r g  of marria?e   hi ch n i q h t  have been 
c?oi:anant to then. T ~ E  x 3 v i s l c n  cf t h e  i753 A c t  &as 
r29aala.i r ~ i t h  t h e  ? r o i n u i q s t i o n  of tiio 1 3 3 6  ~ a r r i a c ~  
?.ct (5 & 7 , t i l l i a m  IV, c . 3 5 ) .  - 
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got iva ted  by pastoral solicitude and concern for 

their nembers, t h e  A n g l i c a n  bishops supported t h e  

Rardwicke Act. It garalled the decree p r o m u l g a t e d  by 

T r e n t  ruling a g a i n s t  clandestine r n a r r i a g e s  and can 

a n a l o g i c a l l y  be tetmed "The Anglican T a m e t s i " .  The  Church 

of England dependeà on F a r l i a r n e n t  an6 t h e  Crown for its 

laws. 9y t h i s  t i m e ,  Fîrlianent had becorne t h e  l e q i s l a t o r  

fo r  t h e  Anglican L h u r c h .  6 4  By a c c e p t i n g  the i i a r d w i c k e  

Act, the Church of E n g l a n c i  had to  disregar6,  f o r  

p r a c t i c a l  p u r p o s e s ,  i ts p o s i t i o n  that consent alone makes 

n a r r i a g e  . Understandably, larryers a n d  201  i ticians Eelt 

construea to " i n v e n t "  t h e  requ i rz rnen t  t h a t  3 c l e r g p a n  

shoulà rificiate a t  a i i e d c i n g .  T h i s  was n o t  canon lad. 

:.larriages ?er verba ae craesenti were s t i l l  c a n s i à e r z d  

vali4 b17 the Church courts u n t i l  t h e  d a r c w i c k e  A c t  

x n i e v e d  l e q a l  : o r ce .  r \ l t h o u q h  i n  aetto marriaqes may 

have b e e n  sacred t o  t h e  couple, i t  üas e s s e n t i a l  fo r  t h e  

Ç t a t e  and its s g i r i t u a l  a r s  t o  r o q u i r z  tha t  certain 

f o m a l i t i e s  oE aarriage r o c c c n i z s b l o  to s o c i e t y  ûe 

8 4 .  The  Convocations r.i=r= in virtual aoeyance d u r  i n q  
ruch af t h e  sevont?enth, e i - h t ~ e n t h  ana ninetzenth 
centuries. Cf. Z .  Y';.'4P, C c u n s î l .  ana C o ~ s e n t ,  Lmaon,  
S . P . C . K . ,  ï.961, ZQ. 165-i46. 



ooserved fo r  the  saxe of justice and the ç t a t x s  of 

inarr iage itself . 

Sscause of i ts strict provisions, 

made to repea l  the i753 A c t .  T h e  passaoe of 

Act 1823"" rropealeà anà replaceà t h e  

r e t a i n i n g  some of the ~ositivo elenents.  

ef f c r t s  ,.ùer? 

" Tne iqar r iace 

Sardwicke A c t  

The new A c t  

differed £ r o m  the  fariner one Sy considerin2 a aarriaqe to 

'ce voici o n l y  if 50th parties inowin-ly and willfully 

internarriea contrary to the ~ r e s c r i p t i o r .  of t h e  1323 

I n  1836, two i n p o r t a n t  a c t s  der2 q m w l q a t s a :  " T L e  

13- . ie , is trat ion Act". L5o forzer .>izrriage Actn a n t i  "'" 

ûroiriânce zlloweri non-Xn~licwi t h r  istians the o g t i o n  of 

r2gis t rar  a n a  ixo witnesses, or ; i Z h  a rzliqious ceratnony 

swn i r i  che 

66  r -g i s t ra r  anc txc  witnesses, 3erai t t i n g  the c o u 2 l o  t o  

?srson" ( ~ h p  i n i n i s t g r )  = 3  a c t  3s the C L V J F ~  wit~ess. 
c i  
,L. F .  B W : 4 L Z Y ,  3c .  c i t . ,  z .  3 5 .  
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marry Der verba d e  praesent i .  W i t h  "The ~ a r r i a g e  A c t " ,  

the Ç t a t e  returned t o  t h e  a n c i e n t  position that consent 

makes marriage, not the action of a cleroyrnan. S i n c e  

civil Law requirod t h e  presence of a c l e r g y m a n  - ex 

n e c o s s i t a t e  throuqh the passage of "The Hardwicke A c t "  

(17531, t h e  c i v i l  law had t h e  power to declare t h a t  a 

c le rgyman  was no l o n g e r  necessary to validate a 

marriage.67 This it did with ' T h e  Marriage Act 1836". The 

Church of England vlas obliged by its own doctrine of 

matrimonial consent t o  cecognize t h e  validity and liceity 

of al1 narriages mtered into b y  virtue of the n e w  

s ta tu te .  "The  2 e o i s t r a t i a n  Act' established the office of 

Recistrar General and a centrai bureau for recording 

narriages. 

By the early nineteenth century, the S t a t e  becane 

increasingly awaro of the  t a c t  that the administration of 

ciarriage L a w  should  not  j e  i e f t  to a c h u r c h  that xas 

ceaaing to oe the complet- spiritual e x ~ r e s s i o n  of the  

n a t i o n .  The vievpoint saining pcpularity at che cime heiu 

t h a t  ;ince J ta tu te  L a w  c o u l a  -rescribe how a xarriaqe 
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ought to be made, it could also declare  how a marriage 

could be "unmaden. Given the political climate of 

liberalism and toleration of the day, it became 
b 

inevitable that a new stance on marriage, a l b e i t  c o n t r a r y  

to t h e  Church of England's position, would be taken  by 

social reforrners. A s  R .  Haw pointed out:  "If the State 

could Legislate about marriage, could n o t  t h e  c i v i l  

cour t s  adjudicate upon it? If the State could decree how 

marriage m i g h t  or did corne into being, could it not 

decree how it aight be terminated? ,a68 

-- - 

5 8 .  4. HAN, oo. cit., o. 157. 
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D. RELIGIOUS SERVICE AFTER A C I V I L  MARRIAGE 

1 If any persons  have contracted marriage 
before t h e  c i v i l  registrar under the 
provisions o f  the statute law, and shall 
afterwards desire to add there to  a service of 
Solernnization of Matrimony, a minister m y r  
if he see f i t ,  use such f o r m  of service, as 
may be approved by t h e  General Synod  under 
Canon B 2, in the church or chape1 in which 
he is authorized t o  exercise h i s  m i n i s t r y :  
P r o v i d e d  f i r s t ,  t h a t  t h e  m i n i s t e r  be duly 
certified that the civil marriage has been 
c o n t r a c t e d ,  and secondly , t h a t  in regard t o  
t h i s  use of t h e  sa id  service the minister do 
observe the Canons and  regulations of the 
G e n e r a l  Synod for t h e  time beinq in force. 

2 I n  c o n n e c t i o n  with such a service there 
s h a l l  be no publication of banns nor any 
licence or certificate authorizing a 
marriage: and no record of a n y  s u c h  service 
s h a l l  be e n t e r e d  by the minister i n  t h e  
r e g i s t r a r  books of marriages provided by the 
Regist rar  General. 

The  1856 "Marriage and Registration A c t n  69 is the 

source of t h i s  r e g u l a t i o n  and the 1947 schema included 

the permission as proposed canon XLIII. "The Marriage A c t  

1949" r e p e a l e d  the Victorian S t a t u t e  but included the 

69. 19 & 20 Victoria, c . 1 1 9 .  S .  1 2 .  
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same proposition under Section 46. The canon as 

promulgated in 1969 was taken subs tantially £rom the 

Statute Iaw. In 1975, an amendment to the canon was 

passed allowing the use of a service authorized and 

approved by t h e  General Synod. This would permit the 

observance of the Alternative Services then in 

experimental use throughout the Church of England. 

Persons who wish  to marry i n  a Register Office do 

so in the presence of a S u p e r i n t e n d e n t  Registrar, a 

Registrar and two witnesses according to the c i v i l  form. 

N o  religious service is allowed to take place at a 

marriage contracted in the office of a Superintendent 

Registrar. Should the p a r t i e s  desire to add a religious 

ceremony, the couple may do so upon the presentation of 

their marriage certificate to the minister of the church 

of which they are members. The minister rnay then read or 

celebrate the appropriate service in the church or chape1 

of which he is the regular minister. Such a service does 

n o t  supersede or i n v a l i d a t e  the prior  civil ceremony. In 

fact, as p a r t  t w o  of t h e  canon States, the celebration 

must not be recorded as a marriage in the marriage 

r e g i s t r a t i o n  book. According to t h e  tenor of the  statute 
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lau,  s h o u l d  the Register Office marriage be void,  t h e  

religious service has no legal merit in the civil forum 

since the statute l a w  declares it to  be no marriage. 

"No person who is n o t  entitled to solemnize 

marriages according to the rites of the Church of E n g l a n d  

becomes entitled to read or celebrate the marriage 

service in any Established Church or chape1  by reason of 

t h e s e  provisions [ Marriage Act 1949, Section 46 1. "'O What 

is envisaged in t h i s  canon is some form of service  

designated as a "Thanksgiving for a Civil Narriage". 

However, "forms of service, o f t e n  of fered  to the c l e r g y  

by ' T h e  Diocesan Bishop', Vary £rom a near copy (vows and 

al11 of The Prayer Book to a c a r e f u l l y  worded fo rm of 

benediction to be used uith persons only 'of their 

irnrnediate family'". 7 1  

Why s h o u l d  people marry before  a Registrar and 

then wish to follow it w i t h  a s e r v i c e  of blessing i n  

chu rch?  This canon h e l p s  "in the handful of cases in this 

country [ ~ n g l a n d  1 w h e r s  a couple wish to have t h e  

70. J. JACKSON, op. cit., p. 198. 

71. J. WULLETT, A C h u r c h  Service Followina a Second 
Marriaqe, Luton, Cortney Publications, 1983, p. 11. 
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religious ceremony in an unlicenced building, e.g., a 

college or school chape1 L e . . ]  . In our Anglican 

understanding, marriage before a civil registrar is 

unquestionably marriage. Al1 that remains is for the 

marr iage to be blesçed [. . .] " . '* The canonical regulation 

also facilitates a blessing for people who were refused a 

church wedding in the b e l i e f  "that the refusal of the 

actual marriage in church  was t h e  best way to operate a 

consistent discipline which witnessed to the fact t h a t  

divorce was at best the lesser evil, b u t  that the welcome 

to a service in church subsequent to the civil marriage 

could dernonstrate in appropriate cases that the Church 

was glad to give its blessing". 73 

This practice was criticized by many people within 

t h e  Anglican Church and no doubt contributed to the 

carefully worded 1957 Act of Convocation, Resolution 2B. 

72. Marriage and the Church's Task: The Report of t h e  
General  Synod Marriaqe C o m i s s i o n :  Beinq a Commission 
set up by the Archbishops of Canterbury and York, 
London, C.I.O. Publishing, 1978, p. 66. B e r e a f t e r  cited 
as ~arriacqe and the Church's Task. 

7 3 .  D m  ATKINSON, To Bave and to Hold, London, Collins, 
1979, p. 193. 
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No p u b l i c  s e r v i c e  shall be h e l d  for 
t h o s e  who have c o n t r a c t e d  a c i v i l  marriage 
a£ t e r  d i v o r c e .  It is  not w i t h i n  t h e  
c o m p e t e n c e  of the Convocations t o  lay down 
what private prayers the curate  i n  the 
exercise of h i s  pastoral  ministry may Say 
w i t h  t h e  person concerned, or t o  issue 
regulations as to where or when t h e s e  prayers 
s h a l l  be said.74 

T n e  R e s o l u t i o n  a t t e m p t e d  t o  f o r b i d  v h a t  had become 

i n c r e a s i n g l y  p r e v a l e n t  - a p u b l i c  s e r v i c e  i n  c h u r c h  w i t h  

e v e r y t h i n g  done  as £as as p o s s i b l e  t o  resemble a normal  

wedaing service e x c e p t  t h e  a c t u a l  exchange of vows. S i n c e  

the C h u r c h  of England must recognize segister O f f i c e  

weciciings as b e i n g  valid by i ts own t e a c h i n g  t h a t  " c o n s e n t  

alone rnakes m a r r i a g e " ,  there is  n o  n e e d  f o r  t h e  vows t o  b e  

exchanged i n  a r e l i g i o u s  s e r v i c e  i m m e à i a t e l y  f o l l o w i n g  

74. I n  1 9 5 7 ,  t h e  C o n v o c a t i o n  of Canterbury res ta ted  t h e  
1 9 3 8  R e s o l u t i o n  (No. 2 )  " t h a t  marriage a f t e r  d i v o r c e  
during t h e  l i f e t i m e  of a f o r m e r  p a r t n e r  always 
involves a departure Erom the t r u e  p r i n c i p l e  of 
m a r r i a g e  as d e c l a r e d  by our Lord". T h e  1957  
C o n v o c a t i o n s  also repeated 8 e s o l u t i o n  3 ,  " i n  o r d e r  
t o  m a i n t a i n  t h e  p r i n c i p l e  of l i f e l o n g  o b l i g a t i o n  
v h i c h  is i n h e r a n t  i n  every l e g a l l y  contracted 
marriage ana is expr~ssea i n  the p l a i n e s t  te rms i n  
the î q a r r i a g e  Service;  t h e  î h u r c h  shoulu n o t  allow 
t h e  u s e  of  that s e r v i c e  i n  t h e  case of anyone who 
nas a former p a r t n e r  l i v i n c f " '  C i .  Narriaqe and the  
Chusch's Task, Q. 3 .  
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on a civil service. Çtatute law, tOOr is quite explicit 

in stating that such a religious s e r v i c e  does not 

constitute a narriage in the true sense. 

This situation can cause confusion to onlookers , 
but more importantly shows a confusion in the Churchvs 

position. If the Church on the one hand is glad to p e r m i t  

an almost full marriage service to divorced persons with 

the exception of the e x p r e s s i o n  of cornmitment by t h e  

couple, while on the other  forbidding a full church 

wedding ta the same persons, what is being denied to the 

couple? 1s it t h e  ro le  of the minister as civil 

registrar? Such a p o s i t i o n  does not  a i d  the Church in its 

witness to its teaching on indissolubility and needs 

clarification. 7 5  

7 5 .  A good syno~sis of the groblem can be Eound in 
Narriaqe and the Church's Task, op. 92-101. 



CHAPTER FOUR 

IMPEDIMENTS TO MARRIAGE IN THE CANONS 

For a man and a woman t o  become husband  and wife, 

t w o  c o n d i t i o n s  must be s a t i s f i e d :  f i r s t ,  they must both 

possess t h e  c a p a c i t y  t o  c o n t r a c t  a marriage; and second, 

t h e y  must observe the necessary formalities. In c i v i l  

law, generally speaking, capacity to marry is determined 

by t h e  parties' l e x  d o r n i c i l i i ,  while the formalities to 

be observed are chose required dy the lex loci 

celebrationis. Both Church and State determine through 

statute l a w  and ecclesiastical canon a person' s capacity 

to con t rac t  a v a l i d  union; not every man is free t o  marry 

every woman, and vice versa. The impediments to marriage 

imposed by b o t h  authorities arise £rom n a t u r a l  Law; 

others have their origin in the cornmon experience of 

society. A C h r i s t i a n  is subject t o  b o t h  State an6 C h u r c h  

and must observe the regulations legislated by them. 

At one tirne, the Church enjoyed c o n t r o l  00th over 

inarriage and the laws jeriermininq the impediments that 

obs t ruc teà  or invalidated a nuptial union. Since the 

R e f  osnation cerioa, however , the S t a t e  has u r o u g h t  the 
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institution of m a r r i a g e  under secular control through 

various legislative enactments. A c c o r d i n g l y ,  the Church, 

as the spiritual arm of the State, has taken notice of 

civil law and has amended its canonical rogulations to 

accommodate the c i v i l  Law. Just as the concern f o r  the 

formalities govarn ing the celebration of marriage has 

caused S ta te  and C h u r c h  t o  pass laws p e r t a i n i n g  t o  this 

area, there is c o n c e r n  a l s o  for a p e r s o n ' s  capacity or 

freedorn to marry. It is t h e s e  capacities, demanded by the 

Church of E n g l a n d  and  t h e  S t a t e ,  which wi11 now be 

considered. 



CAPACITY FOR MARRIAGE 

A. THE IMPEDIMENT OF NONAGE AND PARENTAL CONSENT 

1 No person who is under sixteen years 
of age s h a l l  rnarry, and al1 marriages 
purported to be made between persons 
either of whom is under sixteen years of 
age are void. 

No m i n i s t e r  shall solemnize matrimony 
between t w o  persons either of whom (not 
being a widow or widower) is under 
eighteen years of age otherwise than in 
accordance with the requirements of the 
law relating to the consent of parents or 
guardians in the case of the marriage of 
a person under eighteen years of age. 

The espousal of infants was a common practice 

during the Middle Ages. A glossl in the Provinciale 

acknowledged the f ac t and stated that this practice 

should not occur until after the children reached seven 

years of age. Rn ordinance attributed to Archbishop 

Walter Reynolds of Canterbury (1313-1327) , referring to 
the matter of future marriages for such "couplesn 

dec lared:  "Where there is no consent of both parties 

there is no marriage; therefore such who give  to young 

1. W. LYNDWOOD, Provinciale seu Constitutiones Angliae, 
Oxford, Hall Davis, 1679, [Republished in 1968 by 
Gregg International, Farnborough, England] p. 272. 
Hereafter cited as Provinciale. 
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boys young g i r l s  i n  the cradle do n o t h i n g ,  except b o t h  of 

the children a f t e r  he/she corne ta the tirne of discretion, 

consent. " 2  The Archbishop supported his ordinance by 

appealing t o  a r u l i n g  of a n  earlier provincial c o u n c i l  on 

t h e  matter. This c o n s e n t  could nct Cie given  by the 

children until t h e y  reached t h e  age of puberty - twelve 

for the girl and fourteen Eor the ooy. Another item 

mentioned in t h e  gloss was a p r i n c i p l e  h e l d  i n  Eloman Law 

that . n a j o r i t y  was attained at twenty-Eive years of age. 

Pernaps t h i s  obliquely concerneu parental consent t o  b e  

obtained prior to a ~ e d d i n ~ . ~  T h e  v a l i d i t y  of such u n i o n s  

i n  l a w  was n o t  a f f e c t e d  by l ack  of parental consent and 

remainod so in the Catholic Church (The Council of . T r e n t ,  

"Ubi non est consensus utriusque non est coniugium. 
I q i t u r  qui pueris àant p u e l l a s  in cunabulis nihil 
i a c i u n t ,  nisi u t e r q u e  p u e r o r u m ,  p o s t q u a m  venerit ad 
tempus discretionis, consentiat. Huius ergo ùecre t i  
Auctoritate inhibimus, ne ae caetero aliqui, quorum 
utecque v e l  alter ad aetatem legibus Constitutam et 
c a n o n i b u s  determinatam non pervenerit, coniunoantur: 
aisi urgente necessi tate pro bonis 2acis talis 
coniunctio toleretur." Cf. Prcvinciale, p. 272. 

dis oràinance is a restatemenc (subatituting "venesit" 
Lor "venerlnt") os canon AIX of the Council of L o n a o n ,  
1175. CE. J. MAG~I, ~ s c ~ o r u r n  Ccnci1;crum nova et 
amo1~is;ma c o l i e c ~ ; ~ ,  Parrs, neitzr, i90i, v o i .  XXIL, 
col. 1 5 2 .  3ereaEter citod as iviansl. 

C. 0' i30rJGELLf T h e  Xarriace of Minors, hashington D . C . ,  
Catholic G n i v e r s i t y  of .Uierica, i985, p p .  23-39 (Canon 
Law StuCies, ;<o. 221 1 . 
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Session XXIV,  c.1 made parental dissent a prohibitive 

impediment). There is Little doubt that if physical 

maturity r e s u l t e d  i n  p r o c r e a t i o n  between a couple espoused 

but below the canonical ages, v i z . ,  twelve and fourteen, 

the consummated union w a s  held to be valid.' Another  qloçç 

in the Provinciale referred to the Decretum G r a t i a n i  
6 

which eçtablisheà that this principle7 taken £ r o m  Roman 

law was a universal law fo r  the whole  Church. 

The Reformatio Legum Ecclesiasticarum accepted the 

customary ages of f o u r t e e n  (for the boy) and twelve (for 

the girl) and retained them in i t s  proposed legislation. 
8 

5.  X, iv, 2 ,  9. 

6 .  X ,  iv, 2, 6. Pope Alexander III in a Lettec to the 
Bishop of N o r w i c h .  

A t  one time, a physical examination determined the 
onset  of puberty. In deference to  modesty, the exam 
tion o f  g i r l s  ceased a t  a very early p e r i o d  and t h e  
of twelve was declared to be the age of pubescence. 
In 529, Justinian haltod the gract ico  of n a l a  exani 
t i o n  and decided that puberty commenced on the boy' 
iourteenth birthday. Cf. P. CORBETT, The Roman Law 
Marriaqe, Oxford, Clarendon Press, 1930, pp. 51 -52 .  

i na- 
age 

na- 

4 .  E .  CARDWELL ted.), The ~eformation of the Ecclesiastical 
Laws as attemoted in the Reiqns cf Kino Henry VIII, 
Rinc Eawara VI, anà Cueen Elizabeth, Oxford, Univer- 
sity Press, l 8 S O r  p. 41. 
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Although the "Canons of 1603"~ did not mention a minimum 

age as a requisite f o r  a valid marriage, they d i d  s t a t e  

t h a t  parental  c o n s e n t  was needed for children below t h e  

age of majority in civil law, namely twenty-one. As Sir 

Robert Phillimore pointed out in his Ecclesiastical Law 

of the Church of England: "Consent given by males of 

f o u r t e e n  years and females of twelve was holden to be 

valid"l0 and the lack of parenta l  c o n s e n t  did not v i t i a t e  

t h e  u n i o n .  

The English civil law under "The Hardwicke Act 

1753"11  instituted a legal  minimum age which made 

rnarriages between parties under twenty-one years void 

u n l e s s  p a r e n t a l  c o n s e n t  had been given. L a t e r  s t a t u t e s ,  

while requiring the consent o f  parents o r  guardians, àid 

not extend their arovisions t o  invalidating a marriage 

so le ly  on t h e  absence of such c o n s e n t .  

9 .  Canons 62, 100, and 102. 

10. R. PHILLIMORE, The Ecclesiastical Law of t h e  C h u r c h  
of Enuland ,  London, H. Sweet, 1573, p .  713. 

11. 26 George I I ,  c.33. 
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A basic change was effected in the civil law in 

1929. l2 Modern reformers considered it çocially and 

morally wrong t h a t  immature p e r s o n s  s h o u l d  have t h e  

stresses O £  married l i f e ,  sexual freedom and the physical 

strain connected w i t h  childbirth. The marriages of such 

persons were deemed detrimental to society , to the 

participants, and to the very i n s t i t u t i o n  of marriaqe. I n  

light of these considerations, the "Age of Marriage Act 

1929" made t w o  changes  in the l a w s .  Pirstly, a valid 

marriage could not be c o n t r a c t e d  unless both parties had 

roached the age of sixteen; secondly, any marriage to 

which either p a r t y  w a s  u n d e r  t h i s  age was made void  and 

not voidable as it  had been prior to this A c t .  

Since 1929, nonage has become a diriment 

impediment to marriage i n  civil law and consequently by 

implication in ecclesiastical law. This civil impediment 

was a c c e p t e d  by Church  authorities and included in the 

proposed canon XXXVII:3 of t h e  1947 schema. The civil 

'rohibition was rcenacted in "The Marriage Act 1949" and 

is the basis of canon B31:l promuloateà i n  1969 makinq 

nonaqe an explicit canonical diriment impediment. 

12. 19 & 20  George V, c.36. Reenacted in The Yarriace 
Act 1949 and The Matrimonial Causes Act 1973. 
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Lack of parental consent d i d  not i n v a l i d a t e  

marriages of minors i n  both c i v i l  and ecclesial l a w  i n  

pre- and post-leformation England. Canon 100 of the 

"Canons of 1603" required parental consent for c h i l d r e n  

below twenty-one years of age who intended to marry. In 

line with canonical custom, lack of permission did not 

invalidate any irregular unions. Civil law was no 

different until the passage o f  "The Hardwicke Act 1753' 

which made such marriage void i n  secular l a w  only. By this 

Act, a person who appl ied  for a rnarriage licence was 

required to swear an oath that parental consent  had been 

obtained if the o t h e r  p a r t y  to the marriage was a minor. 

Should it t r a n s p i r e  after the union that no such consent 

had been g i v e n  by t h e  minor's parents or guardian, the 

marriage was held to be void ab i n i t i o  i n  civil l a w .  Th i s  

"new n o t i o n n  lasted until 1 8 2 3  when a new "Marriage A c t "  
13 

amended "The Bardwicke Act" in the matter, Under the 1 8 2 3  

Act, if a licence had been issued i n  good f a i t h ,  even 

though it had been obtained by per jury ,  the marriage 

solemnized by its authority was held t o  b e  v a l i d  i n  civil 

and ecclesiastical law d e s p i t e  the lack of parental 

c o n s e n t .  "The Guardianship of Infants Act 1925 ml4 finally 

13. 4 George IV, c.76. 

14. 15 & 16 George V, c . 4 5 .  
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lifted the abso lu te  power of p a r e n t s  t o  w i t h h o l d  consent 

to  their minor c h i l d r e n '  s i n t e n d e d  marriage . 

T h e  1 9 4 7  schema i n  p r o p o s e d  canon X X X V I I k 4  worded 

t h e  norm: "persons under t w e n t y - o n e  ought not t o  marry 

against the will of their parents". l5 I n  e x p r e s s i n g  it 

this wayt the cornpilers showed a knowledge and awaraness 

of pre-Reformation canon l a w  and p o s t - R e f o r m a t i o n  

canonical legislation - that lack of parental consent àid 
not invalidate such unions. As a consequence of "The 

Marriage A c t  1969", the civil provision held that 

parental c o n s e n t  vas n o t  required for widows/widowers 

u n d e r  the age of majority. This rJas i n c o r p o r a t e d  into the 

p r o p o s e d  c a n o n s  then under discussion in the 

Convocations. Ahen t h e  canon was f i n a l l y  promuiqated i n  

1 9 6 9 ,  an i m p o r t a n t  c h a n g e  was made i n  t h e  c a n o n  from that 

originally proposed in the Canon L a w  Report. T h e  

promulgated version p l a c e à  the onus  on the r n i n i s t e r  who 

is bound by ecclesiastical L a w ,  when h e  functions in an 

15. The C a n o n  Law of t h e  Church of Englana: Beinq the 
Report of the Archbishopsu Commission on Canon Law, 
London,  S .P .C.K. ,  1 9 4 7 ,  9. 128. 
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official capacity, to be certain that parental consent 

has been obtained in those cases when it is necessary. 

However, if the marriage is solemnized without consent, 

this would not make the marriage void in civil or 

ecclesiaçtical law. In 1969" the civil law reduced the 

age of majority to eighteen. In 1975, the General Synod 

of the Church of England altered canon 832 in order to 

bring it into line with statute law; thereby making the 

age of canonical majority eighteen. 

As marriage is possible according to the rites of 

the Anglican Church in one of four ways, the requirements 

for p a r e n t a l  consent differ in each of them. l7 The 

salient distinctions could be summarized in the following 

manner : 

Marriage by Super i n t e n d e n t  Registrar ' s 

Certificate, without l i c e n c e :  

i l  The necessary parental consent nust be 
given . 

i i )  If one parent is a b s e n t ,  inaccessible or 
in sane ,  t h e  consent of the other parent 
suf fices. 

16. Family Law Reform Act 1969. 

17. This section generally taken £rom P. BROMLEY, Family 
Law London, Butterworths, 1981, pp. 40-41 .  - v  
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i i i )  I f  there is only one  person who c a n  g i v e  
consent ( e . g .  the other  parent h a s  d i e d ) ,  
t h e  Registrar G e n e r a l  may dispense w i t h  
t h e  necessity of any consent or t h e  consent 
of a court must be obtained.18 

i v )  I f  any p e r s o n  who rnust consent refuses t o  
do so, then consent must be obtained €rom a 
court. 

2) Marriage by Registrar General's L i c e n c e :  

The position is the same as above except 
that the consent of the person who is 
absent, inaccessible or i n s a n e  is never 
disgensed w i t h  automatically. T h e  Registrar 
General has t h e  discretion of dispensing 
from it in a l1  cases, whether  or not there 
is any other person whose consent is 
required. 

3 )  Marriage by Episcopal Licence: 

i )  Consent must be e x p r e s s l y  g iven ,  

i i )  T h e  same r u l e s  a p p l y  as f u r  a Superintendent 
Registrar ' s Certif icate except where the 
consent of only one person is required and 
t h a t  person is absent, inaccessible o r  insane; 
t h e  n e c e s s i t y  of obtaining a n y  c o n s e n t  rnay be 
dispensed w i t h  by t h e  Master of the Faculties. 

4 )  Marriage after Publication of Banns: 

i )  In this case, express consent need n o t  be 
given. 

i i )  Ta refuse  consent, the person must 2eclare 
openly and publicly in the c h u r c h  in which 
banns are published at t h e  t i m e  of publi- 
cation his or her dissent from the proposed 
marriage. Thereupon the publication is void. 

18. T h e  c o u r t  for this purpose is t h e  H i q h  Court, a C c u n t y  
C o u r t  o r  a Nagistratets C o u r t .  I n  practice, almost al1 
applications are made to a nagistratels c o u r t .  
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iii) The court has no power to s u p p l y  consent 
in this matter, If the court's consent is 
obtained, it is necessary for the parties 
to matry on t h e  authority of a common 
licence or a Superintendent Registrar's 
Certificate. 

Marriages which take place in the church on the 

basis of an episcopal licence, Superintendent Reqistrarls 

a n d  R e g i s t r a r  G e n e r a l ' s  c e r t i f  icates a r e  the 

responsibility of t h o s e  authorities who grant them. A 

person who is under age, marrying after  b a n n s ,  is 

presumed to have parental consent. Proof of this is not 

required by the canon and so it would seem t h a t  t h e  

requirement placed on the rninister S y  this r e g u l a t i o n  is 

only exhortative and made out of pastoral solicituae and 

sensitivity while also upholding the canonical principle 

that l a c k  of pa ren ta l  consent àoes not vitiate t h e  union. 
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B. CONSANGUINITY AND AFFINITY 

i .  The Impediment 

2 No person s h a l l  marry within the 
degrees expressed i n  t h e  following T a b l e ,  
and al1 marriages purported to be made 
w i t h i n  the said degrees are v o i d .  

A TABLE OF KINDRED AND AFFINITY 
A nimr m y  no? m ~ y  hù A JM«IM moy no! m'y with her 

ltiothct 
&ughtu 
adoptai daughtcr 
fathcr's motbu 
motbeys mothtr 
ton's datightcr 
daughtcfr daughter 
uster 
uift 's mother 
wifc's daughtu 
ficher's wife 
mu's wife 
f'athds fathcr's wifé 
mathdi father's wifc 
wife's father's motha 
wift's mothds motber 
M e ' s  drnghrds &ughlcr 
wirck SOU'S daughtu 
ton's soa's wife 
diughru'r son's di 

fathCr's sister 
mothds sister 
brothcr's daughttr 
ristds daughtu 

fathet 
son 
adoptcd son 
fathcr's fathet 
mothtr's father 
son's son 
daughtcr's son 
btorhtt 
husbutd's father 
husband's soa 
mother's husbaad 
bughtds  husband 
fîrhcr's mothei's husband 
mothcr's motber's hatband 
husbaad's fatfids fathcr 
busband's mother's fatber 
husband's son's son 
husband's daughtcf's son 
son's daughteZr busband 
daughtds daughtcr's husband 
fathds brothu 
mothds bfothtr 
brothcr's a n  
sister's son 

In thir Table Ibc tum "brother" indudes a brother of the bd"- 
bled, and tbe term "sister" ioduda a sister of the haiLbloo& 
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Throughout most of its history the Church has 

prohibited certain kinds of marriages on the grounds of 

their being incestuous. This prohibition may arise £rom 

consanguinity (blood relationship) or frorn affinity 

(relationship by marriage) and has its foundation in the 

moral law set f o r t h  in the Book of Leviticus, chapters 

eighteen and twenty. Gratian made note of a decree issued 

by Pope St. ~abian'' (236-251) who allowed marriages to 

take place within the fifth degree with the injunction 

that if a couple were already married although related in 

the fourth degree, they were not to be separated. 

The rule in seventh century England seemed to have 

been a strict observance of the fourth degree according 

to the Decretum ~ratiani~' which recalled the problems 

associated with sibling marriages and their issue. 

20 .  C. XXXV, 2 ,  20. "Quedam lex Romana permittit, ut 
sive £rater et soror, seu duorum fratrum germanorum 
seu duarum sororum filius et filia misceantur. Sed 
experimento didicimus, ex tali coiungio sobolem non 
posse succrescere. Unde necesse est, ut quarta vel 
quinta generatio fidelium licenter s i b i  iungantur 

n [...]. 
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In 731 Pope Gregory I I I ,  w r i t i n g  to Boniface - 
Archbishop of Germany - decreed that the degrees of 

prohibition be extended to the seventh d e g r e e .  21 However, 

the German method of computation vas adopted. I n  

computing degrees, t h e  common a n c e s t o r  was o m i t t e d  and 

t h e  c o u n t  made in  one line only. The earlier Roman system 

counted up to  the common a n c e s t o r  and down t o  the 

relation. The s e v e n t h  degree of the Gerrnan method 

c o r r e s p o n d e d  to the f o u r t e e n t h  degree by the Roman 

reckoning , 

A London Council held in 1075 under  Lanfranc 

r e p e a t e d  t h e  Gregorian ordinance making it p a r t i c u l a r  l a w  

under  canon V I  of that synod. 2 2  John de Crema, Cardinal 

Leqate,  presided over the 1125 Council of London w h i c h  

restated that the irnpediment was binding to  the seventh 

aegree and those married within the prohibitzd degrees 

21. c. xxxv, 2 ,  1 .  

22. "Decretum est etiam, ex decretis maioris Gregorii 
necnon m i n o r i s :  U t  nullus de propria cognatione, v e l  
uxoris defunctae, i e u  quam c o g n a t u s  habuit, uxorem 
accipiat, quoadusque p a r e n t e l a  ex altsrutra parte ad 
septimum gradum p e r v e n i a t . "  C f .  Mansi, v o l .  X X ,  
co l .  4 5 4 ,  
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should be separated. 23 Provincial law remained unaltered 

until 1215 when the Fourth Lateran Council removed al1 

impediments beyond the f o u r t h  degree collateral (third 

cousins) in canon 50 .  24  Marriages within the fourth 

degree were declared void and the children from such 

unions carried the stigma of illegitimacy. The 

~ r o v i n c i a l e ~ ~  referred to the Lateran decree and stated 

that consanguinity arose out of illicit connections and 

had the same effects as those arising out of marriage. 

The impediment of affinity 26 was nlogically 

developed in the course of the eighth century in precise 

agreement with that of consanguinity. It was not based, 

as in civil law, on the entire union of man and wife 

effected by lawful marriage, but on the bare fact of 

carnal copulationn. 27 The development of the impediment 

"Inter consanguineos seu affinitate coniunctos usque 
ad septimam generationem matrimonia contrahi 
prohibemus: si qui ver0 taliter coniuncti fuerint, 
separentur." Cf. Mansi, v o l .  X X I ,  col. 3 3 3 ,  c. XVI.  

H. SCBROEDER, Disciplinary Decrees of the General 
Councils, St. Louis, Herder, 1937, p. 280. 

Provinciale, p. 275. 

Based on I Cor. 5 : l ,  1 Cor. 6 ~ 1 5 .  

T. LACEY, Marriage in Church and State, London, 
S.P.C.K., 1947, p. 129. 
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of affinity by t h e o l o g i a n s  and canonists coupled with the 

lack of social mobility prevalent at the time resulted i n  

a network of relations - secret and avowed - which made 
lawful marriage almost impossible f o r  the i n h a b i t a n t s  of 

a small v i l l a g e .  The  Council (Lateran IV), aware of t h e  

intolerable situation, took steps to remedy t h e  

difficulty by removing t h e  more remote or artificial 28 

kinds of af finity and reduced the impediment of natural 

affinity like that of consanguhity to t h e  f o u r t h  degree 

collateral. *' These reforrnç implicitly weakened the 

proposition that the impediments of c o n s a n g u i n i t y  and 

affinity - now abrogated - were of d i v i n e  law. It  

particularly weakened the contention that the Levitical 

impediment of affinity, in general, was of divine law. 

A f t e r  L a t e r a n  I V  some t h e o l o g i a n s  clairned as  b e i n g  of 

d i v i n e  Law only t h e  prohibitions explicitly mentioned in 

the "Mosaic Books". Others d r e w  distinctions Sy s t a t i n g  

t h a t  some were immutable  while others could be dispensed 

by the Pope. 

26. L a t e r a n  IV, 1215, canon 50 

2 9 .  By the eleventh century ,  the laws of a f f  i n i t y  were 
helà to ioclude not only a l 1  t h e  blcod relations of 
a ~ i f e ,  but a l s o  the men a n d  women whom they in t h e i r  
t u r n  marrieà. T n i s  "secundum et tertium genus' of 
affinity was abolished in 1215 by L a t a r a n  IV. 
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What had been a protracted theological and 

canonical discussion during the Middle Ages became a 

matter of practical a f f a i r .  As T. Lacey pointed out: 

"There were consequent disputes which affected the 

practice of dispensation, and which set al1 Christendom by 

the ears when Henry VI11 of England sought relief for a 

carefully burdened conscience. " ' O  The problerns associated 

w i t h  Henry and his "wivesn belong essentially to the 

pre-leformation history of marriage. Its ef f  ects upon 

English marriage law lay in the fact that it led to the 

desire for a simplification and clarification of the 

tables of consanguinity and affinity, and to declare which 

prohibitions and impediments were of divine law and 

therefore indispensable. 

A series of s t a t u t e s  were issued by Henry and 

approved by Parliament which came as a consequence of his 

matrimonial difficulties. The first of t h e s e  was in 1533 
3 1 

which was dirocted against Queen Xatherine and her 

~aughter Mary. Having Eailed to obtain a decree of nullity 

- 

3 0 .  T. LACEY, op. cit., p .  130. 

31. 25 Henry VIII, c.22. 
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from the Apostolic See on the basis of publica honestas 32 

because of the affinity arising £rom the Queenqs marriage 

to his b r o t h e r ,  Prince Arthur, Henry produced an act 

c o n c e r n i n g  the King's succession which declared fifteen 

specif ied kinships and af finities as d i t i r n e n t  impediments 

of divine law and therefore without the possibility of 

dispensation. These fifteen kinships were t a k e n  from 

Leviticus, chapter eighteen, with the addition of a wife's 

sister3) which iç d o u b t f u l l y  included in the Old Testament 

text. His marriage to Katherine, validated by dispensation 

£rom the Pope, was consequently "annulledm by the 

Archbishop of Canterbury. 

To safeguard his "new" marriage with Anne Boleyn, 

the King limited the indispensable impediments to cases 

where marriages were solemnized and carnal  knawledge was 

had. An a c t  of 1 ~ 3 6 ~ ~  rernoved this limitation, allowing 

Then the impediment of affinity arising £rom prolongea 
and notorious concubinage and £rom espousals per verba 
ae f u t u r o .  

This legislation was n o t  without precedent. In 511,  the 
First Council of Aurelia stated in canon XVIII: "He 
superstes frater torum defuncti Eratris ascendat, neve 
se quisquam amissae uxoris  sorori audeat sociare. Quod 
si secerint, ecclasiastica districtione feriantur." 
Cf. Mansi, v o l .  V I I I ,  col.  3 5 4 .  

28 Henry VIII, c . 8 .  



CAPACITY FOR MARRIAGE 19 1 

Henry's marriage w i t h  Anne ta be a n n u l l e d  on the grounds 

of his i l l i c i t  connection with her s i s t e r ,  Mary. By t h i s  

act, Princess Elizabeth was àeclared illegitimate and 

excluded From s u c c e s s i o n .  I n  1540 ,  having dismissed Anne 

of Cleves on the grounds of pre-contract (per verba d e  

f u t u r o )  w i t h  the Duke of Lorraine's s o n ,  Henry, wanting 

to marry Katherine Howard, f i r s t  cousin to Anne Boleyn, 

enacted a s ta tu te3 '  in t h a t  year which provided t h a t  not 

o n l y  espousal d e  f u t u r o ,  but  also unconsummated contracts 

de p r a e s e n t i ,  should no longer b e  impediments to 

marriage. It also forbade marriages w i t h i n  t h e  f o u r t h  

deqree which,  though  voidable, wore not  void. The a c t  

included a brief clause which statcd: "no reservation or 

p r o h i b i t i o n ,  God' s l a w  except, s h a l l  t r o u b l e  or impeach 

a n y  marriage w i t h o u t  the Levitical degrees". 36 This 

clause facili tated his rebuttal  o f  K a t h e r i n e  Howard and 

enabled him to marry Katherine Parr .  

Xing Edward VI repealeà the act of 1 5 4 0 .  3 7  

Bowever , t h e  c lause  "wi thout t h e  L ~ v i t i c a l  degrees" was 

3 5 .  3 2  Benry VIII, c.38. 

3 6 .  D i s p e n s a t i o n s  w i t h i n  t h e  deqrees were not possible. 

37. 2 & 3 Edward VI, c.23. 
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retained and confirmed. A l t h o u g h  the s t a t u t e s  of Henry 

VI11 already nentioned were repealsd by "Jeen Mary, 38  

Queen Elizabeth 1 revived the Benrican Act of 1540~' and 

thus  by implication as much of the o t h e r  two, viz., 25 

Henry VII1, c.22 and 28  Henry VIII, c . 8 ,  as it rêferred 

to them vaguely restricting diriment impediments to those 

of Goa's law, and s t i l l  more vaguely referring to the 

Levi t i c a l  degrees f o r  guidance .  

3 8 .  1 P n i l i p  & Xary, c.8. 

3 9 .  1 Elizabeth 1, c.1. 
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ii. The Parker Table  

JiRCHBISHOP PAEKER'S TABLE OF 1563 

A TABLE 
OF 

K I N D R E D  AND AFFIhITY 
4 9  

WHEREIN *HOSOBVEK AHB RELATED A R E  PORBIDDEN IN 
SCRiPTURE AND OUR LAWS TO MARRY TOGETHER 

Suundor gu i -  in 
litm mm vamd 

Anis. 
Awk mlktua. 
Raoer.dm- 
'=mr(tn"'- 1 

-ad. gnd. 
qua&. in l i i~ tmm 
v a n  iIC 

&tkm asih Con. Rimua 

a 3f&m broth, Aff. Aronoihu  
'Rth. ri* hrub Aff. Arnim rd- 

7 hi& rUt hua. AR. nlatcrurr nliUua. 
8'Hu.b. fa& b m  Aff. Pirnitri muid. 
9 Htiab.morh.hra Ab. Amnaihrr marki. 

l 
Prirnua g d .  ia lin. 
tut& uraad 

0'Pihr. a m .  Plla. 
t :dupwer.  Ab. Vitriau. 

fuhcr. Ab. Smt. 
Prim. (Ird. in H m  
R a  desaa idm* 

cim. mua 
4 Htubindi m. Ad. nirigrnu. 
5 Duighten hua. AB. Gaia. 

Primua pdur R- 
qualis in lin. u a ~ ~  
m 

i 6:Bmrbu- Cm. Fm=. 
17'Hiulr. trmh. A L  k i r .  
i 8 ! S i m  hwk Ab. Samth rdicaw, 

I Ssaind. g d .  in En. 
nx&dcbosnd, 

~ ~ ( ~ S o n r  mm. Coir Nepa ex filia. 
io,Duifiun m. AC' Nepm ex fifis 
11'8oni dmug. hw. Prqper,  i. nlia 

1 aepcir a ma 
~dhiighrni dnu. AR. Pmgena, i. rrlicr 

1 hiiab. ncpcia u firi 
il.Hurb. -ni m. A#. Pririgni filiur. 
I;!1iriah.daog.win, AU' Privignt filiur 

! h n d w  p d .  in- 

i rqtidii in liaci 
uui iren.  d a  

i c f ~ r n c b m  souih  on. ~epm a htm. 
16 Siste" mm. I~on. Ncpa a wrrom 
1;,llm.drug.bmh.,r\8. hpnr rr fraf d. 
t 8  Sist. daugh-hris ' Aff: *tis ex iiar. rd. 
t9,Huab. brothcrr AB. M r i n  filiua, i. ne- 

1 son. ( pm mui t i  ex frir 
5o.Hurb. sisr. m. .A E. G e  6liuq i. ne- 

I 1 ~ p t m u w i t i a o o r .  

40. E. CARDkeiELL (ea.  ) , Docurnentary Annals of the Ref orrned 
Church of Enaland,  Oxforu, University Press, 1944, 
v o l .  1, p.  320. Hereafter citod as  D c c .  Ann. 
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Matthew Parker, Archbishop of Canterbury, 

convinced that recent statute l a w  of 1 5 4 0  ciid not f u l l y  

enunciate a l 1  the prohibited degrees, issued in 1563 an 

admonition on the subject. 41 This m e t r o p d i t a n '  ç 

ordinance e n c o m p a s s e d  c o n s a n g u i n i t y ,  a f f i n i t y ,  

clandestinity and the impossibility for marriages after 

obtaining a divorce a rnensa et thoro. 4 2  He appended a  

t a b l e  which set  ut i n  detail sixty k i n s h i p s  and 

affinities w h i c h  were contrary to Godls law and therefore 

d i r i m e n t  impediments to any marriaqe .  

The l i s t  produced by the Archbishop went L a r  

beyond the Levitical degrees mentioaed in the s t a t u t e  32 

S e n r y  VIII, c.38. Parker extended the scope of the 

prohibitions and a s s e r t e d  the existence of impediments  to  

a n  even greater degree. Of t h e s e  possible unions, the 

Archbishop declared: "In contrac t ing  between persons  

doubtful, which b e  not expressed in t h i s  Table, it is 

most sure f i r s t  t o  c o n s u l t  men l e a r n t  i n  t h e  l a w ,  to 

-- - -- 

41. Ibis., vol. 1, p. 313. 1563 ~dmonition, LXIV, n, 111. 

4 2 ,  I b i d . ,  v o l .  1, p .  316. 
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understand what is lawful [. . . ] before 

their contracts.  u43 Parker made no 

dispensation for those w i t h i n  t h e s e  

u n i o n s .  B o t h  state a n d  Church remained 

regard. 

195 

the f i n i s h i n g  of 

m e n t i o n  

p o s s i b l e  

constant 

of a n y  

i l l i c i t  

i n  that 

The Archbishopls T a b l e  was c o n f i r m e d  by a 

p r o v i n c i a l  c o n s t i t u t i o n  of Canterbury i n  1 5 7 1 .  A r ider  was 

attached w h i c h  stated that marriages within the 

r e l a t i o n s h i p  e x p l i c i t l y  rnen t ioned  i n  L e v i t i c u s ,  p l u s  

marriaçe w i t h  a wifels s i s te r ,  44 were t o  5e d e c l a r e d  

4 3 .  I b i d . ,  v o l .  1, pp.  318-319. 1 5 6 3  A d m o n i t i o n ,  LXIV, 
n. IV. 

14. g a v i n g  been declared u n l a w f u l  by v i r t u e  o f  P a r k e r ' s  
p u b l i c a t i o n  of t h e  Table i n  1 5 6 3  ( c f .  Doc. Ann., 
vol .  1, pp.  316-3201 a n d  b a s e d  o n  Scripture a n d  S t a t u t e  
Law ( 2 5  Henry VIII, c.22 and 28 Henry  VIIi, c.7) i t  
received c a n o n i c a l  force as a c o n s t i t u e n t  part of the 
canons of 1571. T h e  t e x t  as ~ r i n t e d  s ta tes :  "Omnia 
m a t r i m o n i a  quae uspiam c o n t r a c t a  s u n t  intra gradus 
cognationis, a u t  a f f i n i t a t i s  prohibitos i n  18 L e v i t i c i ,  
authoritate Episcopi dissolventur: maxime vero, si 
quis, oriore uxore ù i m o r t u a ,  e i u s  sorore uxorêm ciuxorit: 
hic e n i m  gradus comui à o c t o r u  ( s i c )  viraru ( s i c )  
consensu, e t  iudicio putatur i n  Levitico prohiberi. h o n  
licebit cuiq ( s i c )  m a t r i m o n i u m  contranert i n t e r  i l l o s  
o r a u u s ,  qui rn t a b u l a  a r e v e r e n d ~ s s r i n o  patre  D o m i n o  
A r c n i e p i s c o p o  C a n t u a r i e n s i ,  in oum usum scripta & 
p u D L i c a t a ,  p r o h i b e n t u r . "  C i .  15. C4RDViZLL ( e u . ) ,  
Synoaaila - A C~llection of Articles or  3 e l i q i o r ~ ,  C a n m s  
a n a  Proceeainas oi Convocaticns in tne P r o v i n c e  or  
C a n t e r b u r y ,  1547-i7i7, O x i o r a ,  G n i v o r s i t y  Press, 1 8 4 2 ,  
v o l .  1, p.  130. Heraaftor cited as S-nodalia. 
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unlawful and dissolved by episcopal decree. In a l 1  other 

cases, the marriage was merely forbidden on the grounds 

of an impediment, thereby making it voidable. 45 

While Parker's l i s t  was ~ o n f i r r n e d ~ ~  a s  part of the 

new canonical regulations of t h e  Church of Eng land ,  his 

Table did not appear in the t e x t  of t h e  1 6 0 3  c a n o n s ,  

although it is contained in substance in canon 99 of that 

ser ies . 47  This tirne no distinctions were made as had been 

previously done in 1571. A l 1  degrees listed (çixty of them) 

were Godus law and those who had married within the degrees 

had ta be judged inces tuous  and be separated from their 

spouse by law, if necessary: The r e g u l a t i o n  affected 

4 5 .  Synodalia, v o l .  1 ,  p .  1 3 0 .  

4 6 .  Convocation which approved the Constitutions and 
Canons Ecclesiastical of 1603. Cf. Synodalia, vol. 1, 

47. Canon 99: "No person  s h a l l  marry within t h e  degrees 
prohibited by the laws o f  God and expressed i n  a 
Table s e t  iorth by authority i n  t h e  year of Our Lord 
1 5 6 3 .  And a l 1  marriages so made and contractod shall 
be judged incestuous and u n l a w f u l ,  and consequently 
s h a l l  b e  d i s s o l v e d  a s  void £rom the beginning, and 
t h e  parties so married shall by course of Law be 
separated." 
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rnarriages w i t h i n  t h e  third degree of consanguinity e i t h e r  

i n  t h e  direct l i n e  a s c e n d i n g  and descending, v i z . ,  with 

mother and grandmother, daughter  and granddaughter ; or i n  

t h e  collateral lines, viz,, with a u n t ,  s i s ter  and n i e c e .  

A f  f i n i t y  was placed on t h e  s a m e  footing as consanguinity. 

Marriages w i t h i n  t h e s e  degrees (Roman computat ion)  were 

f o r b i d d e n  by ecclesiastical l a w .  T h e  ' t u n i t a s  carnis * was 

a l s o  admitted as aris ing £rom t h e  "copula i l l i c i t a * .  Apart 

Erom these restrictions, no other i n c e s t u o u s  irnpediments 

were r e c o g n i z e d .  A l t h o u g h  the injunction stated t h a t  such 

rnarriages w e r e  considered incestuous and t h a t  the c o u p l e s  

should be separated by l a w  if necessary,  nevertheless 

t h e s e  marriages were voidable and not void. T h e y  could no t  

be àeclared void without a sentence from an ecclesiastical 

court. The d e a t h  of one of t h e  spouses placed a bar on 

such actions- 

"The A c t  of Uniformity 1662" ruled that the List be 

included in an appendix to the prayer book. In this way, 

the canonical legislation on consanguinity and aifinity 

receivod c i v i l  recognition b u t  was l a t e r  n o t  held to be 

binding in civil law because it vent Par beyond the 

s t a t u t e  law then in ef fec t ,  namely, 3 2  Henry VIII, c.38. 
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iii. Post-Parker Legislation 

When canon 99 of the 1603 series was promulgated, 

the canonical list of prohibited degrees extended beyond 

the Levitical degrees mentioned in the statute law. 

Parliamentarians attempted to restrict the declarations 

of nullity made by ecclesiastical courts for marriages 

that occurred w i t h i n  these degrees and resisted any 

attempt to enact legislation which would declare s u c h  

marriages void ab initio. 

The problem centred on both the Table and the 

canon. Had both stated in plain terms that such unions 

were not marriages at al1 and were to be declared void 

initio, a confusion would not have arisen. Suc h 

prohibited unions were *to be judged incestuous and 

unlawfuln and consequently dissolved: the parties were to 

be separated by "course of lawm. The wording was 

arnbiguous and the common law maintained that "course of 

lawn would only refer to statute law which  could only b e  

interpreted by the King's Justices; that "judged 

incestuousn had to be interpreted in accord with the 
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Henrican statute 32 Henry VIII, c.38. This A c t  provided 

that no rnarriage outside the Levitical degrees was ta be 

impeached. The Act, revived by Elizabeth (1 Eliz.1, c.11, 

enabled t h e  secular courts to take exceptions to the 

Parker prohibitions that went beyond t h e  Levitical list. 

What was thought  to be a t e s t  case 48  was heard 

before Judge C.  Vaughan in i.672. It c o n c e r n e d  marriage 

with a deceased wife's sister,  C i v i l  lawyers, in a n  

attempt to curb  t h e  power of the Spiritual Courts to 

nullify such unions, sought a declaration from the 

secular courts as t o  t h e  legality of the prohibition 

contained i n  t h e  Parker Table. Zn sumar iz ino  t h e  case, 

Judge Vaughan did n o t  decide t h e  mattar as to the 

canonical prohibition but aeclared the union to be void  

on the basis of statute law alone. The marriage of a man 

to his deceased wife's sister was disallowed in vittue of 

an act (28 Henry VIII, c.7) which had statutory force by 

implication through the revision of 32 Henry VIII, c.38. 

cf. Palmers Reports, 
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Because of this ruling by Judge Vaughan, the civil 

authorities had Writs of Prohibition issued from the 

King's Bench to prevent the Spiritual C o u r t s  from 

declaring any marriage within the Parker Table void (and 

the children illegitimate) after t h e  death of one of the 

parties. The authority of the Spiritual Courts only 

enabled them to declare unions  made within the prohibi ted 

degrees to be void after their validity had been called 

into question; until t h e n  such marriages remained 

voidable. Those who married w i t h i n  t h e  p r o h i b i t e d  degrees 

of the Parker Table while o u t s i d e  t h e  degrees of s t a t u t e  

l a w ,  were secure in their marriages and their cliildren 

were legit irnate until such marriages were impeached 'Dy 

t h e  ecclesiastical court. On the death  of e i t h e r  p a r t y ,  

t h e  legitimacy of a child of such a union could not 5e 

questioned in any court. The effects of this on the law 

concerning inheritance of property were f ar-reaching . 

During t h e  1830's Lord L y n d h u r s t  revived the issue 

in Parliament and agitated for s t a t u t e  acceptance of the 

P a r k e r  Table "with the prov i s ion  t h a t  the forbidden 

unions should be not merely void in the canonical sense, 
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or voidable by course of law, but simply non-existent or 

void without processn. 49 L o r d  Lyndhurst's hard work for 

this new t h i n k i n g  was rewarded by t h e  promulgation of the 

"Marriage Act 1 8 3 ~ " ~ ~  which included t h i s  provision. As a 

result "some diff iculties of [ h i s  ] ciucal house were 

solved" . 51 

The Act provided that: (1) marriages within the 

f orbidden degrees of af f inity which had already taken 

place before the passing of t h e  Act were not to be 

a n n u l l e d  for that cause by any sentence of the 

ecclesiastical court u n l e s s  a suit .ras in process at t h e  

time of t h e  passing of the Act. ( 2 )  Marriages celebrated 

be tween  persons within t h e  prohibited degrees of 

consanguinity before t h e  passing of t h e  Act were to 

remain voidable  as before .  (3 A l 1  narriages c o n t r a c t e d  

after t h e  passing of the Act between persons within t h e  

prohibited degrees of consanguinity or affinity were to 

be void ab i n i t i o .  

4 9 .  T g  LACEY, OP. C i t a ,  p .  182. 

50.  5 b 6 william IV, c.54. 

51. T.  LACEY, OD. cit., p .  182. 
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Unfortunately the expression "prohibited degrees" 

was not defined in the 1835 statute. It was interpreted 

in an 1847 civil court case (R. v. Chadwick) 5 2  which 

established a total parity b e t w e e n  civil and 

ecclesiastical law in the matter of prohibited degrees. 

By the end of the nineteenth century, 

dissatisfaction was beginning to be expressed in secular 

circles against the s t r ic t  rules o n  affinity. After 

Parliamentary debate suppor ted by s trong public feeling , 
marriage w i t h  a deceased wife's sisters3 was legalized by 

a 1907 statute .  5 4  ~t took fourteen more years 55 for 

marriage with a deceased brother's w i d o w  to be legally 

52. The Court of Q u e e n ' s  Bench r e f u s e d  to b e  d r a w n  into a 
consideration of Hebrew marriage laws but took the 
view that 'God's Law', the Levitical degrees, and the 
prohibited degrees must mean the degrees within which 
a marriage would have been subject  to annulment by 
the ecclesiastical courts prior to 1835. Lord Chief 
Justice Denman referred to Archbishop Parker1 s Table. 
The Court's judgement was approved by the House of 
Lords (Brook v .  Brook) in 1861. 

53. The act placed the c l e r g y  under no obligation to 
allow such marriages to take place in their churches 
nor to allow another clergyman to off iciate. 

5 4 .  7 Edward VIT, c.47 - Deceased Wife's S i s t e r  Marriage 
A c t .  - 

5 5 .  11 & 12 George V ,  c.24 - Deceased Brother's Wiàow's 
Act. - 
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a c c e p t e d  in c i v i l  law. These two ordinances removed t h e  

first degree collateral as a n  impedirnent of a f f i n i t y  i n  

civil law. In 1931 the principle articulated in the two 

statutes was e x t e n d e d  to e i g h t  other degrees of affinity 56 

a f f e c t i n g  aunts, nieces by narriage and uncles or nephews 

by marriage which had until that time been barred by  civil 

law. 

The A n g l i c a n  Church responded to t h e  matter. A 1 9 3 5  

report £rom a Convocationvs cornmittee Cormed to 

investigate T h u r c h  and Marriage" was presented to 

Archbishop Cosmo Lang of Canterbury. The Commission 

expressed its views in the followinq way: 

Our own stuày of t h e  question h a s  led us 
t o  the opinion t h a t  the Table of Affinity (of 
Archbishop P a r k e r )  presupposes that a 
principle lies b e h i n à  the prohibitions in 
L e v i t i c u s  which is not t o  be f o u n d  t h e r e ,  and 
that in consequence the Table should receive 
f u l l  a n d  c a r e f u l  i n v e s t i g a t i o n  a n d  
roconsiàeration by the thurch.57 

5 6 .  21 & 2 2  George V, c.31 - Xarriaue, Pronibitea Deqrees 
of Relationsnip A c t .  

57. nesort on C h u r c n  anà Yarriaoe, London, S . P . C . K . ,  1 9 3 5 ,  
p .  29 .  
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T h e  Archbishop took cognizance of the report  and 

established a cornmittee in 1937 t o  consider t h e  questions 

of consanguini ty and a£ finity . The  C o r n m i t t e e ' s  Report, 

Kindred and Ahfinity as  Impediments t o  Marriage, was 

published rn 1 9 4 0 .  The g e n e r a l  conclusion reached by t h e  

members of t h e  group was t h a t  a l t h o u g h  some degrees of 

the impediments were o b s e r v e d  everywhere, others stemmed 

from the social mores of a p a r t i c u l a r  p e o p l e  o r  nation. 

T n e  Commission felt some of the degrees listed i n  t h e  

P a r k e r  T a b l e  belonged to the l a t t e r  category and could be 

r ev i s ed  t o  conform w i t h  contemporary secular  thinking. 

The group recommended that the consanguine prohibitions 

l i s t e d  in the Table s h o u l d  r e m a i n  i n t a c t ,  whilo the 

impediment of a f f i n i t y  should o n l y  a p p l y  in the direct  

ascending and descending l i n e .  

The Convocations of Canterbury and YorK rospondeà 

to tne findings of t h e  R e p o r t  by i n i t i a t i n g  t h e i r  own 

joint research ln 1942. Tne r e ~ o r t  issuea in 1944 

endorseci the conclusions of the  earlier commission and 

requestea c h a t  a new canon 49 D e  ïormulatea ù i t h  a 

ravised t a b l e  of kindreu and a i f i n i c y .  In the wake of tne 

civil legislation since 1907 ana c h e  ecclesiastical 
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recommendation, a revised canon 99 was prornulgated u n d e r  

the King's Assent and Licence restricting the impediment 

of a f f i n i t y  to the direct line. 58 The new canon e f f e c t e d  

a reconciliation between civil and ecclesiastical law 

which had been out of union for almost f o r t y  years. R. 

Haw suggested that there was more t h a n  a reconciliation 

of legal principles; a t heo log i ca l  statement was implicit 

in the new ecclesiastical r e q u l a t i o n .  For it 

provided a àecent burial f o r  that longlived 
misconception that the  phrase 'one f lesh' 
applied by our  Lord to the marriaqe union 
bore a physical instead of a spiritual 
meaning. Since to a groat e x t e n t  t h e  
prohibitions in the Table of Aifinrty had 
aepended upon the carnal intecpretation of 
t h i s  phrase r t s  s e p u l t u r e  srepared the Gay 
f o r  a gooa aeal of clearer t h i n k i n q  cf the 
sub j e c t .  59 

The proposea scnema contained ln the 1947 Canon  

Law Rêpcr t  reproduced t h e  Parker Taole as anended oy the 

58. Royal  Assent was g iven  May 9th 1946 and che canon 
was prornulgated by Convocation u n d e t  R o y a l  Licence 
May 2 l s t  1946. 

59.  3. HAN, The State of Matrinony, London, S . P . C . K . ,  
1952, p.  127. 
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civil sta tu tes  of 1907, 1921, and 1931, ana the 

regulation of the 1946 canon 99. Tne Table now listed 

fifty impediments. 

"Trie iclarriage Act 1949" reproducea the same table 

and legislated that marr iage was prohibited between the 

listed degrees at a l 1  times and in a l 1  circumstances. In 

1 9 6 0 ,  "The Marriage Enabling allowed persans who 

f e l l  within the prohibited degreeç of aff inity mentioned 

to enter a second union if their former marriage had Seen 

annulled or disso lved  w h e t h e r  or not t h e  previous spouse 

was alivo. The civil list of fifty prohibitions was 

adopted for t h e  Anglican canon of 1969. ?owevor, the 

promulgatea list contains only iorty-eight prohibitions. 

Narr iage between a man/woman and h i s / h e r  adoptive parent 

is not listeà. Since there is a civil impeàiment to tnis 

type of u n i o n ,  the Cnurch c a n n o t  solemnize the marriaqe. 

In the list of p r o h i b i t e d  degrees stated i n  canon B31:2, 

t h e  first e i g h t  and t h e  last four relatives aentioned in 

zach column r e l a t e  to the impediment oE consanguinity ; 

the o t h e r s  are bound Sy affinity. 

60 .  8 & 9 E l i z a b e t h  I I ,  c.29. 
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Both t h e  c i v i l  and canonical lists state that the 

impediments affect those within the p r o h i b i t e d  degrees 

whether they be of the whole blood or the h a l f  blood. 
61 

P. Bromley  points out that despite the common Law r u l e  

that a n  illegitimate child "i s  'filius nulliusl, 

nevertheless, the eugenic basis of the prohibition also 

brings illegitimate r e l a t i o n s h i p s  within it". 62 ~ h u s  a 

man may not marry kiis haLi-brother's d a u g h t e r  nor his 

i l l e g i t i m a t e  son's widow. Since both s t a t u t e  law a n d  

canon law have ciecreed that affinity c a n  only be created 

by rnarriage and not by i l l i c i t  sexua l  union.63 t h e r a  is 

notning to prevent a man £rom marrying t h e  d a u g h t e r  of a 

wornan w i t h  whom h e  h a s  b e e n  cohabiting b u t  t o  whom he has 

nevor been married u n l e s s  the woman's d a u g h t e r  i s  nis 

step-daughter de i u r e .  

Some mention should be made concerning adopted 

c h i l d r e n .  Since "The Children A c t  1 9 7 S m ,  an adoption 

order tstablishes the legal  r e l a t i o n s h i p  betweûn t h e  

1 .  T h e  Martiaqe A c t  1949, s.78(1). 

62. P .  BROMLEY, 02.  CL^., p.  3 4 .  

6 3 .  Z. P t i I L L I M O R E ,  CF. Cit., ?p. 561, 575- 
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adopter and t h e  adopted. T h i s  h a s  two aspects: (1) the 

legal rights and auties f l o w i n g  irom the r e l a t i o n s h i p  

between t h e  child - and its natural paren ts  ( o r  guardians 

automatically cease; ( 2 )  these rights and duties are t h e n  

vested in the adoptive parentCs) as  though t h e  child had 

been born to them in lawful wedlock. Tnis Act states: 

(1) An adopted child s h a l l  be treated i n  lau - 
t a )  where t h e  adopters are a married 

couple, as if he h a d  been born as a c h i l d  of 
the marriage ( w h e t h e r  or not he  was i n  f a c t  
born after the marriage was solemnized); 

(b) In any o t h e r  cases, a s  if he had been 
born to  t h e  adopter i n  wedlock (but not as a 
child of any actual marriage of the a d o p t e r ) .  

( 2 )  An adopted c h i l d  s h a l l  be treated i n  law 
as i f  he were not t h e  ch i ld  of any person 
other t h a n  the adopters or adopte r .  

( 3 )  It is hereby  declared t h a t  this paragraph 
prevents  an adopted c h i l d  £rom oeing 
illegitimate.64 

As far as r n a r r i a g e  i s  concernea, a n  adopted child 

and an adoptive p a r a n t  are ueemea t o  be w i t n i n  m e  

64. Trie Chiidren A c t  1975, S. 1, para. 3 .  
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prohibited uegrees of consanguinity in c i v i l  Law a n a  

marr iage 1s , theref ore, impossible b e t w e e n  t n e m .  6 5  This 

is t h e  o n l y  prohibition arising out of adoption. Hence ,  

adoption does not prevent a rnarriage b e t w e e n  t h e  c h i l d  

and rts adoptive b r o t h e r / s i s t e r  ûr a n y  other adoptive 

relative. However, there may be no rnarriage be tween  the  

c h i l d  and his/her n a t u r a l  relat ions  becausc  t h e  normal 

impediments of consanguinity and a f f i n i t y  a t i l l  a p p l y .  66 

6 3 .  Tne Childran A c t  1975, S. 3 ,  para. 8, anended - T h e  
Narriaqe A c t  1919, 5. 1. This continues to apply if 
a subsequent adoption order is maae and the  c h i l d  may 
not rnarry a former adoptive p a r e n t .  
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i v .  A f f i n i t y :  "So J u s t  Cause" 

Since 1 9 7 9 ,  three separate Personal 13ills6' h a v e  

been  successfully promoted i n  Parliament which  enabled 

the s u b s e q u e n t  marriage of three couples  re la ted  within 

t h e  prohibited degrees to t a k e  place according to civil 

form. Previously, such marriages would have ùeen void and 

u n l a w f u l  because i n  each i n s t a n c e ,  the persons c o n c e r n e d  

were related by marriage and within the degrees of 

affinity which are deemed - in law - as being impediments 

to marriage. 

Between l979-l982, four Private Hem~er's Bills 

were i n t r o d u c e a  i n t o  t h e  House of Loras in an a t t e m p t  to 

amend t h e  p r e s e n t  s t a t u t e  Law on af finity. Altnough n o n e  

of them became law, Doctor R .  R u n c i e ,  tne Archbishop of 

Canterbury, f e l t  obliged to s e t  up a Commission to s t u à y  

the matter of affinity. The Commission was appointed ln 

1982 unaer t h e  chairmanship of Lady Seear. I ts  Report, 

67. Edward Berry and Doris Kard (Marsiaqe Enabling) Act 
1980 ;  Hugn Small and aorma Srnall (Marriaoe Enablinal - 
A c t  1982; John Dare anà Gillian Daro (Marriage 
Enablinq) A c t  1992. 
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e n t i  tled No Just Cause, 68 was publisheà in 1984 and 

presented to the Archbishop for h i s  consideration. The 

majority opinion recommended that: ( a 1 impediments 

between in-laws should be removed;  69 (b) the impediments 

between step-parent and s tep-chi ld s h o u l d  be removed when 

t h e  c h i l d  reaches eighteen, t h e  age of majority under 

English l a w ;  ( C I  a person over twenty-one should be 

free to marry a person also over twenty-one with whom 

h e / s h e  is related by a f f i n i t y .  " The Commission f u r t h e r  

suggested that relief should be given to t h e  clergy of 

the C h u r c h  of England regarding the p o t e n t i a l  conflict 

a r i s i n g  from the r i g h t  of a parishioner t o  be m a r r i e d  i n  

h i s  or h e r  aarish church o r  t h e  c h u r c h  of a p a r i s h  on 

w h o s e  electoral r o l l  he or she is listed, and the 

conscience of a clergyman who may regard such rnarriages 

to be offensive to the discipline and teaching of t h e  

68. No Just Cause: T h e  Law of A f  f i n i t y  in E n q l a n d  a n d  
Males - Some Sucaestions f o r  Chanqe,  London, C.I.O. 
Publishino, 1984, 151 p. 

69 .  I b i a , ,  p. 40 (paragraph 101 1 . 
70. Lbia . ,  Q .  41 Qaraqraph l t l 5 ) .  

71. I n i d . ,  p. 8 3  Qaragraph 220:IW. 
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Church of England. 72 As y e t ,  no a c t i o n  haç been taken  in 

the civil or occlesiastical spheres  in response to t h e  

recommendations offered and t h e  questions posed by this 

report. 
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C. CAPACITZES FOR MARRIAGE 

It shall be the duty of the minister, 
when application is made to him for 
matrimony to be solemnizea i n  the church 
o r  chape1 of w h i c h  he is the micister, to 
inquiro whether  there be a n y  impediment 
e i t h e r  t o  the marriage or to the 
solemnization t h e r e o f  . 

According to this canon, 8 3 3 ,  the minister must 

see that al1 legal  requirements and formalities demanded 

by the lex loci celebrationis have been fulfilleà. 

P u r t h e r m o r e ,  he is t o  verify that t h e  parties have the 

c a p a c i t y  t o  enter into marriage. Tho application of this 

canon seems r e s t r i c t e d  o n l y  t o  marriage when it is to be 

solemnized af ter the p u b l i c a t i o n  of banns , a l t h o u g h  

narriage is possible in t h e  Church of England u n d e r  

licence and certificate as well. In t h e  case ûf r n a r r i a g e  

by c e r t i f ~ c a t e ,  the civil authorities have t h e  

rosponsibility to see that the Legal requirzments are 

f u l f  illed: f o r  marriage &y e p i s c o g a l  licence, that a u t y  

f a l l s  on tne biihop cr iiis official who lssues t h e  

documen t .  T h i s  Seing t n e  case, the minister has t w o  

functions: (1) to establish t h a t  t h e  p a r t i e s  narrying ar- 

in possession of a right to marry in his church; ( 2 )  CO 

see that no impeàiment prohibits t h e  solemnization of the 

marriage. 
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The injunctions contained in this cananical 

regulation have existed in English ecclesiastical law (in 

written form) at least since the time of the Provincrale. 

Lyndwood alluded to local and universal legislation which 

required priests to verify f û r  themselves that the people 

p r e p a r i n g  for marriage had t h e  capacity to do so. 

Enquires were ta be made anong the local people 

concerning those  who w e r e  a b o u t  to be married. 

Furthermore, clerics  were bound t o  d e t e r m i n e  the p a r t i e s '  

freedom t o  marry 73 and to çee t h a t  al1 t h e  necessary 

formalities requir2d by law were observed. 7 4 

A t  the time of the Reformation, certain diriment 

impedimonts were explicitly abrogatea by s t a t u t e  L a w .  

Perhaps the most widely kncwn were the l i s t s  of 

prohibited degrees. New lists were established by King 

Henry VI11 in 1 5 3 3 .  The impediments of Holy Orders and 

Eteiigious L i f e  were removed by Edward VI'~ in 1548, 

roestablished by Queen Mary in 1554, 76 and finally 

73. Provinciale, p. 271. Liber IV, Titulus 1. 

74. Ibid., p. 273. Liber IV, Titulus III, c.1. 

75. 2 b 3 Edward VI, c.21. Reconfirned by 5 & 6 E à w a r d  VI, 
c.12. 

7 6 .  I Mary, Sess. 2, c.2. 
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rernoved by James 1 i n  1 6 0 4 .  77  T. L a c q  recalls that some 

of the o t h e r  "impediments of the canon l a w  have l a p s e d  

i n t o  desuetude, namely crirne'18 C m .  .] ; disparitas c u l t u s ,  

publica honestas, and the Pauline ~ r i v i l e g e " .  79 

The "Canons  of 1603" repeated the g e n e r a l  

requirement t h a t  ecclesiastical authorities had the d u t y  

to establish that nothing stood in t he  way of c e l e b r a t i n g  

a valid nuptial union. This injunction applied to 

marriage w h e t h e r  celebrated a f t e r  the publication of 

b a n n s  ( c a n o n  6 2 )  o r  by episcopal licence (canon 102). T h e  

g e n e r a l  tenor of t h e s e  r e g u l a t i o n s  was r a i t e r a t e d  i n  t h e  

1 9 4 7  Canon Law Repor t  unde r  proposed canon X X X I X  an& on 

its promulgation in 1969, the norm achieved c a n o n i c a l  

status in the Church of E n g l a n d .  

Some of the invalidating impediments p r o s e n t l y  in 

force have their genesis in t h e  " i u s  commune" of t h e  

7 7 .  1 James 1, c.25. 

78.  Murder o r  a t t e r n p t e d  murdêr of a husbana or xifa by 
t h e  o t h e r  spouse and oaramour with a promise to m a r r y .  

79 .  P.  L A C E Y , o p .  c i t . ,  p.  196. 
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pre-Reiormation Church. ;Yi th  the progress of tirne, some 

have remained as invalidating impediments w h i l e  o t h e r s  

have been Eorgot ten or ignored. Several have been 

"abrogated" by civil statute. The diriment impediments in 

vogue at the time of the Reformation and their present 

status could  5e surnmarized i n  t h e  f o l l o w i n g  manne r :  80 

(1) the i r n ~ e d i m e n t s  d i s c o n t i n u e d  after t h e  
Reformation, v i z . ,  cognatio spiritualis, crimen, 
disparitas cultus and a f t e r  1548 ordo et votum sacer; 
coqnar io  legalis - now barred in circumstances by T h e  
Marriage E n a b l i n g  Act 1 9 6 0 '  and "The Children Act 1 9 7 5 " ;  

( 2  the irnpediments continued a£ ter the 
neformation until rendered voidable by s ta tu te  law in 
1937, viz., amentia and rmpotentia and in 1971. viz., 
srror de persona, v i s  et metus and raptus; 

( 3 )  other impeaiments continued after che 
Zeformation but circumscribed by subsequent civil law. 
v i z . ,  

-- coqnatio - limited by s ta tu te  law of 1533 
and subsequent orainances as w e l l  as canon law in 1603 
and 1 9 6 9 ;  

-- a f f i n i s  - same as t h e  above; 

80. The Church and tne Law 05 the ~uliity of Harr iaqe ,  
London,  S .P .C.K. ,  1955, op.  57-59.  
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-- publ ica honestas - continued with regard 
to pre-contrac t  (marriage per verba de futur01 until "The 
Hardwicke A c t  1753" ; 

-- ligamen - unchanged until "The Divorce Act 
1857" ; 

-- inpedimentum aetatis - unchanged until 
V h e  Marriage Act 1929"; 

0- consensus - not continued aftor the 
Reformation except under the categories of error de 
persona, v i s  et metus and amentia. 

The àiriment impediment clandestinus was added by the 

civil law in virtue of Lord Harawicke's A c t  in 1753. 

Ecclesiastical law now mirrors faithfully the 

conditions laid aown by statute l a w  in the m a t t e r  of the 

capacity to rrsirry. Since the impediments of 

consanguinity, affinity and nonage have alrzaay b e e n  

treated in a previous section, two areas where 

invalidating impediments inay arise irenain to be 

considered. These concern t h e  freeaom of the parties and, 

in view of r e c e n t  nedical and social developnents, t t i e i c  
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In determining a person1s freedom or capacity to 

marry, three qualities must be present.  The first 

involves a right possessed by the couple who inarry by 

banns to solemnize the service in a p a r t i c u l a r  church 

after the roquired publication. This right is determined 

by uomicile and parochial residence. In English civil law 

the usual rule is that a person1s genera l  capacity to 

marry is governed by the law of h i s  or her domicile at 

the date of the rnarriage. Every person  acquires a 

domicile of origin at birth which operates according to 

- fixed principles of l a w .  X i n o r s  u n d e r  sixteen years of 

age and persons over e i g h t e e n  of unsound mina acquire a 

domicile of dependence  which a l s o  operates on a fixed 

principle of law. Moreover, a person, other than one who 

is a dependent, can acquirs a domicile of choice by the 

combination of actual residence with the intention to 

reside peraanently or at least inàefinitsly in the place 

concerned. Generally, the domicile of an inaependent 

person is the legal  ana territorial unit ï h i c h  English 

law r~cognizes as a person's ~ e r m a n e n t  home; haoitual 

rasidence for one year is the jurisdictional b a s i s  for 
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acquiring a domicile in English law. 81 However , long 

periods of residence will not s u f f  ice if t h e  p e r s o n  has 

not formed an intention to settle. 

Canon 8 3 3  obliges the minister to v e r i f y  that the 

couple do in fact have a àornicile rn either E n g l a n d  or 

Nales and at the same time a concornmitant right to marry 

i n  h i s  p a r i s h  churcli. T h i s  r i g h t  oxists i f  one of t h e  

p a r t i e s  r e s i d e s  i n  the p a r i s h .  T h e  other party must have 

a residence qualification in the same or a n o t h e r  parish 

where banns  must also be ca l l ed .  S i n c e  1 9 3 0 , ~ ~  a couple  

may marry i n  the church where t h e y  usually worship. I n  

such cases, b a n n s  must  also be published i n  this parish 

church (cf. commentary on canons 831 and i335:1, 2 ) .  

Snould it happen that a f t e r  a narriage 5y banns has Seen 

celebratea, formal defects corne to l i g h t ,  as  i n  the case 

of y a r e n t a l  dissent (aarriage of minors) which haa not 

been exarsssed prior t o  the ceremony or when t h e  domicile 

81. Domiciie anci Matrimonial Procoedinas A c t  1973. 

82. 20 George V, Measure 3 - Marriage Measure 1 9 3 0 .  T h e  
person  must be listeà o n  the electoral roll of  the 
place of worship i f  i t  is n o t  his/her usual place of 
residence . 
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or residence qualification Ras not been fulfilled, such a 

marriage cannot b e  inva l idatea .  S t a t u t e  L a w  makes tiiis 

express provision. 8 3  

A f t e r  establishing t h e  freedorn and right af a 

c o u p l e  to marry in a particular place, the minister t h e n  

must ascertain that the parties enteting marriage do so 

with full and free c o n s e n t .  Sifice it is a g e n e r a l  

principle of canonical jurisprudence that consent makes 

marriage, both ecclesiastical law and comnon law reqiiire 

t h a t  the couple express  a p r e s e n t  intention Qer verba Be 

oraesenti) to qive and receive each other in marriage. 

Wîthout ciiscussing the relative rcerits of n h e t h e r  

marriage is s contract or not ,  it is sufficient to p o i n t  

out Z n g l i s h  L a w  8 4  za inta ins  c h a t  " the  con t r ac t  û f  

iiiarriage is viewed as a very simple one, which aoes not 

require a high aegree of intelligence t o  comprehend". 
a 5  

Accorùingly, civil law works on tne prasumption t i iat  a 

6 3 .  Th2 Matrimonial Causes A c t  1973 

8 4 .  Durham v ,  Durham (1885) 19 P.D. 80  and In the Esta t s  
of Park U 9 5 4 ) ,  ?. 112, S i n o l e t o n  L .  J. 

8 5 .  5 ,  HOPKINS, Formatio~ a n a  A n n u l n e n t  of Marriaqe, 
London, Oyez Publishino, 1076, c .  G a .  
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person who consents to marriage is aot o n l y  free b u t  a lso  

capable of entering and establishing such a union. Hence, 

in order to prove a " l a c k  of c o n s e n t "  at a l a t e r  date, 

the presumption will only cede to contrary proof and o n l y  

then i n  a c i v i l  n u l l i t y  case as  set forth in s t a t u t e  law 

for  determining t h e  s t a t u s  of the parties in a voidable 

marriage. 

The third area w h i c h  affects freedom concerns 

liqamen or prior bond. In civil law the matter is quito 

straightforwara. If either party has been in a previous 

union, no f u r t h e r  marriage s e r v i c e  may take place u n t i l  

the former spouse aies or the former rnarriage is 

dissolveci a vinculo or a n n u l l e à  by the c i v i l  c o u r t s .  
86 

The p r e s e n t  canon l a v  of t h e  Church oE Englanà does not 

explicitly prohibit or invalidate second marriages while 

a former partner is s t i l l  living. The current d i s c i p l i n e  

of the Church in this matter cornes £rom a 1 9 3 8  Act of 

Convocation (cf. commentary on canon 836) which r a s  

repeatea b y  t h e  G e n e r a l  Synod in 1978. Some p r s c t i c a l  

8 6 .  If the former u n i o n  is void  a b  initio, i t  needs nc 
decroe of a n n u l m e n t  anci a p a r t y  nay lawfally c c n t r a c t  
a v a i i c i  unron. 
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help in this matter of liaamen was given by Doctor John 

Habgood, the Archbishop of York, in a recent address. His 

instruction (cf. Appendix E) given in March 1985 attempts 

to clarify the present posit ion held by the C h u r c h  of 

England at least in its Northern Province. %hile Dr. 

Rabgood's approach could be  termed pastoral, i c s  

execution depends upon the local minister who may or inay 

not  see the existence of a prior 'bond of marriage a s  

being a bar to the solemnization of a second union in 

Church .  Tne right to allow or refuse s u c h  marriages is 

a f f o r d e d  to t h e  minis ter  by s t a t u t e  l a w .  8 7  i n  f a c t ,  "a  

p a r t y ' s  second or la ter  marriage in Church will àepend on 

t h e  conscience of t h e  particular minister of the Church 

88 - i n  question". Ilowevor, if a decree of nullity has been 

87.  Tne provision of S. 184 of The Judicature Act 1925 
which enabled certain o t h e r  clergymen to perform the 
ceremony in the church of a clergyman who r e f u s e d  to 
marrv a n  adultorer was repealed by S. 12 of The 
~atrimonlal Causes Act 1937, replaced by The 
Matrimonial Causes Act 1958, S. 1 3 (  2 1 ,  now act of 
1965. S. 8 ( î L  Under this section, the Cnurch of - -  - - 

E n g l a n a  clergyman may refuse to solemnize tne marriage 
"ai any person wnose €orner marriage has b e e n  Cissolvea 
on  any ground a n d  vhose former riie or hushand is still 
living". There is no p r i v i l e g e  rn favour of an innocent 
P a r t y  t o  a divorce, as under 3 .  57 of the 1857C3ivorce) 
act. 

h t l .  J. JACKSON, The Formation and Annulment of Marriaae, 
LonSon, autt=rworchs, 1969, pp. 134-135. 
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qrantod by a civil court Secause t h e  p r i o r  u n i o n  was void 

or  voidable,  t h e  decree opens the door to a church 

wedding . 

In recent years precedent  has establishea another 

invaligating cause for marriage. T h i s  new criterion cornes 

£rom % e x  change" operations. A civil court ruling 

subsequently enacteà in s t a t u t e  law8' declareci tha t  a 

person's b i o l o g i c a l  sex is fixed at birth tat the l a t e s t )  

and cannot be changed by artificial means. "Thora is not 

a statutory definition of male ana fernale# but a t e s t  for  

the determination of l ega l  sex in t h e  c o n t e x t  of marriage 

was l a i d  down [. . . that the criteria must be biological, 

in p a r t i c u l a r  the chromosomal, gonaaal and genital 

factors. Hencer marriage is p o s s i b l e  only b e t w e e n  a 

man and a woman designated as such from b i r t h .  h'owever, 

there are p e r s o n s  w h o  are male by one test and fernale by 

a n o t h e r .  A l t h o u g h  no definitive r u l i n g  e x i s t s  in this 

d 9 .  Sucn marriages are vo id  by virtue of The ~atrimonial 
Causes A c t  1973, S .  11K). 

40. F. HOPKLQS, op. cit., p .  67. 
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matter, it "is arguable that such persons are n e i t h e r  

male 3r female and consequen t ly  are legally incapab le  of 

marrying anyone of either sex". 91 

I n  sumary,  the rninister may cal1 banns  for a 

couple after he  h a s  es tabl i sheà .  t h a t  al1 c o n d i t i o n s  have 

been satisfactorily fulfilled, viz., t h a t  the couple are 

free £rom the impediments listed in the tables of 

prohibitsd degrees, are not below s t a t u t o r y  age, are n o t  

bound by a previous union, are respectively male and 

female i ~ h i l e  at t h e  same t i m e  in possess ion of a right by 

way of domicile, rosidence or w o r s h i p  to marry  i n  t h e  

church in which he is the minister. 

91. P. BRONLEY, op. cit., p .  32. 
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D. TEE C O K E P T  OF VOID AND VOIDABLE MARRIAGE 

Pre-Ref o r r n a t i o n  canon l a w  made n o  d i s t i n c t i o n  

between void and  v o i d a b l e  marriages. ~arriages were 

e i t h e r  v o i d  or v a l i d .  F o r  a tirne the p o s t - R e f o r m a t i o n  

c a n o n  l a w  i n  England continued to  d i s  t i n g u i s  h be t w e e n  

i m p e d i m e n t s  w h i c h  were d i r i m e n t  and those w h i c h  were 

i m p e d i e n t  . E v e n t u a l l y  t h e  two fo rms  of eccles ias t ical  

i m p e d i m e n t s  fused and w e r -  classified as " c a n o n i c a l  

i m p e d i m e n t s "  i n  contrast t o  others arising £ r o m  s t a t u t e  

law cal led  "civil i r n p e d i m e n t s " .  I n  a d d i t i o n ,  t h e  

"canonical i m p e d i m e n t s n  resulced i n  a voidable marriage 

while the c i v i l  o n e s  i n  a void m a r r i a g e .  92 J .  C o u l t e r  

makes t h e  o b s e r v a t i o n ,  [...] it seems renarkable t h a t  

t h i s  d i s t i n c t i o n  i n  i m p e d i r n e n t s  s h o u l d  have been created 

so precisely [ .  . .1 b u t  i n  t n e  a b s e n c e  oi ariy evidence it 

9 2 .  C f .  W .  BLACKSTONE, C o m m e n t a r i e s  o n  t h e  Laws of 
Enqland, London, 1 7 8 3 ,  Book 1, c h .  1 5 :  4 3 4 .  Tne 
"canonical i m p e d i r n e n t s "  are s ta tea  t o  be: pre-contract, 
c o n s a n g u i n i t y ,  a f f i n i t y ;  a n a  some p a r t i c u l a r  c o r p o r a l  
infirmitias. S u c h  marriages are v o i d a b l e  a n a  o n l y  
d u r i n g  t h e  life o f  t h e  p a r t i e s .  T h e  " c i v i l  i r n p e a i n e n t s "  
are p r i o r  marriage, n o n a g e ,  want of parental c o n s e n t ,  
arnentia and non-observance of t h e  f o r m .  
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is rmpossible to say xith any assurance what tne 

procedure was Eounded on". 9 3 

It appears that the distinction between void and 

voidable rnarriages grew out of t h e  l ong  and cornplex 

wrangles t h a t  had plagued English common law over the 

question of inheritance and bastardy when Pope Alexander 

III (1159-1181) declared that "childron born before t h e  

solemnization of cnarriage, where rnarriage followed, 

should be as legitimate to i n h e r i t  to t h e i r  ancestors as 

t h o s e  t h a t  are born a f ter  marriage'.94 The English n o b l e s  

t o l d  the assembled clergy at t h e  C o u n c i l  of Merton 

(1234-36) t h a t  E n g l i s h  l a w  would not  accep t  t h i s  p a p a l  

ruling. Undouotedly, "aeclarea oastaray" and the 

consequent loss of inheritance prolongea the conflict 

between canon a n d  common law. Canon law helà t h a t  a 

marriage entered into v i t h  a diriment impediment was no 

marriage at al1 and was v o i d  ab i n i t i o  because an 

5 3 .  J. COULTER, 'Tne Common Law Term 'Vciàable' : 1;s use 
in C a n o n i c a l  Jurisprudence", i n  S t u d i a  C a n o n i c a ,  
13(1979), P. 4 7 5 ,  

9 4 .  X ,  iv, 1, 17. 
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essential condition f o r  i t s  v a l i d i t y  was either r n i s s i n g  

or  n o t  f u l f  i l l e d .  Such a marriage c o u l d  be impugned a t  

a n y  time and by a n y  p e r s o n .  T h i s  created problems for the 

civil lawyers i n  the mattor of inheritance and 

disinheritance. 

The  c i v i l  courts recognized the Churchvs 

prerogative t h r o u g h  its cour ts  to separate the parties 

pro s a l u t e  animarum while t h e y  were st i l l  living together 

i n  a purported marriage. However, the cornmon lawyers 

found it difficult to accept the fact that tne Church  

would follow the same procedure aftor the death of one of 

the parties. The lawyers arguea that the reason for the 

Church'a a c t i o n ,  the good of s o u l s ,  no longer existed 

a f t o r  the d e a t h  of one of t h e  s p o u s e s  ana through Writs 

of Prohibition t h e y  rosisteci any ecclcsiastical a t t e m p t  

to act i n  t h e s e  cases. T h e  a n x i e t y  felt by these lawyers 

rested on the judicial fact that illeqitimacy arose €rom 

a aecree of nullity pronouncea by the S ~ i r i t u a l  C o u r t  

t h e r e b y  ciepriv inq the issue of t h e i r  "iawful" 

i n n e r  i tance. As a r e s u l t  of this incrsase8 civil 

intervention , a " c a n o n i c a l l y  i n v a l  i3" marr iaye 'oecame 

'sanatedu oy the aeath of one of t h e  ~ a r t i ç s  rn t h e  
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marriage. It a i d  n o t  take  l o n g  before t h e  civil cour t s  

viewed as valid any "canonically invalid" marriage until 

it vas annulled by a c h u r c h  cou r t  and only then d u r i n g  

the spouses' lifetirne. Admittedly, the common law did 

recognize that some marriages were void ab initio, namely 

those entered into witb a "civil" disability. 95 1t is 

£rom these strands that the civil law seemed to have 

created the unnatural distinction of void and voidable 

marriages. 

Without itemizing al1 the s t a t u t o r y  e n a c t m e n t s  

chat have occurred since the e i g h t e e n t h  c e n t u r y ,  it can 

oe accurately stated that the present cîay l a w  on this 

matter is found in 'The Nuïlity of Xarriage Act 1971" and 

reenacted in "Tne Matrimonial Causes A c t  1973". In 1978,  

Lord G r e e n ,  lYaster of the Rolls, explaineà the 

distinction between t h e  two forms of marriage in this 

way : 

95. Cf. Footnote 92 for a l i s t  af  c i v i l  imoediments. 
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A void marriage is one t h a t  will be 
regarded by every court i n  any case in which 
the existence of the marriage is in issue as 
never having taken place and so can be 
treated by both parties to it w i t h o u t  the 
necessity of any decree a n n u l l i n g  it; a 
voidable marriage is one that will be 
regarded by every court as a valid subsisting 
marriage u n t i l  a decree annulling it has been 
pronounced by a c o u r t  of competent 
j u r i s d i c t i o n .  96  

The  grounds unde r  which a marriage i s  void devolve 

in t w o  areas: lack of capacity and lack of forma1 

rsquirements. The lack of capacity is enunciated on f i v e  

grounds. They are: 

1. That the p a r t i e s  are r e l a t e d  w i t h i n  the prohibited 
degrees  ; 

2 .  T h a t  e i the r  p a r t y  is below t h e  age of sixteen; 

3. That either of the parties is alrzaày marriea: 

4. That t h e y  are n o t  r e s p e c t i v e l y  m a l e  and female; 

5. That the marriage is polygamous ( i f  a p e r s o n  domiciled 
in  England  e n t e r s  s u c h  a u n i o n  i n  a n o t h e r  country, t h e  
marriage is consiaered void in E n g l i s h  law) . 

In t h e  area of f o r m a 1  r~quiriments, only ce r t a i n  

àefscts will i n v a l i a a t e  the marriage a n a  then o n l y  i f  5 0 t h  

parties have knowleage of it. 97 

96. Cf. P. BROMLEY, op. cit., p .  71. 

9 7 .  Forma1 defects which d o  n o t  invaliàato a marriage Oy 
virtue of The Marriage Act 1949: (a) S t a t u t o r y  
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The grounds under which a marriage is voidable  ( i f  

celebratod after July 3 1 ,  1971) are also set cut i n  "The 

Matrimonial Causes A c t  1973". They a re :  

1. Impotence ; 

2. Willful refusal  to consummato the marriage: 

residence requirement was not fulfilled; ( h l  chat the 
necessary consents had not been given in the case of 
t h e  marriage of a m i n o r  by common licence or registrar's 
certificate; (cl that the b u i l d i n g  in which the parties 
were married had not been certified as a place of 
religious worship or was noc the u s u a l  place of 
worship of either of them; (dl that an incorrect 
declaration had been made in order to obtain permis- 
sion to marry in a registered building in a seg is tra-  
t i o n  aistrict in which neither party resided on the 
çround that there was not a building in which marriages 
wero solemnized according to the rites of the religious 
belief which one of them professed. 

Formal defects which may invalidate a marriage by 
virtue of the same A c t  f o r  marriages according t o  the 
rites of the Church of England (otherwise than bkr 2 
âporial licence) and o n l y  if both parties were aware 
of the irregularity at the time of the ceremony: 
(a) that the rnarriage was celebrateà in a place other 
t h a n  a church or chapel in which banns m a y  be published; 
( 8 )  that banns :lad not b e e n  a u l y  y b l i s h e a ,  a common 
licence obtained or a registrar's certificare duly 
rssuea; (cl that in the case of narriaqe of a minor by 
banns, a person entitleà to ao s a  haà publicly 
a~ssented Erom the marriage at the time of tne puoli- 
cation of the b a n n s ;  (8)  C h a t  more t h a n  threo m o n t &  
aaa elapsed from t ne  completion of cile puolication oE 
the oanns, the grant of a cornmon licence or t ne  entry 
of notice in the registrar's marriaoe ~ û c i c o  book, as 
t n e  case may be; ( 2 )  ~ n a t  l n  the case of narriagr by 
certiircate, the cereinony was performed r n  a church 
or chapel o t h e r  chan t i ~ a t  i i p e c i f i e a  in che notice of 
narriase ana certif icate; ( E  1 Chat t n e  marriage das 
solemnized oy a person &O was not in rioly orders. 

a 

CE. P. BROWLEY, OF. c h . ,  pp. 78 -80 .  
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LacK of consent (auress, m i s t a k e ,  unsoundness of mind); 

M e n t a l  illness as to render a p e r s o n  u n f i t  t o  be a 
spouse; 

One of t h e  parties was suffering £rom veneroal disease 
i n  a communicable form;  

Pregnancy per alium at t h e  time of rnarriage. 

Two s a l i e n t  p o i n t s  worth n o t i n g  a b o u t  t h e  s i x  

categories are t h a t  al1 but one, w i l l f u l  rofusal  to 

consummate, must e x i s t  and be proven to have existed 

prior t o  t h e  wedding.  I n  a marriage presumea voidable 

only the p a r t i e s  may attack the u n i o n  an5 petition for 

nullity. S t a t u t e  l a w  has laid down bars to r e l i e f .  In the 

cases of lack of consent through d u r o s s ,  m i s t a k e  or 

unsoundness of m i n c i  and pregnancy Dy another a t  t h e  time 

of rnarriage, proceeàings must Se instituteà w i t h i n  t h r e e  

p a r s g 8  from t h e  d a t e  of the ceremony.  L a p e  of time is 

not a bar in the case of impotence  or willful refusa l  to 

consummate. This is because the party may t r y  to overcome 

t h e  dif f iculty fo r  a period longer  than t h r e e  years. 

Raving drawn t h e  distinctions between v o i a  a n d  

v o i d a b l e  narriages, a genera l  description of some of t h e  

c i v i l  implications r e s u l t i n q  from t h e s e  concepts is i n  

or.=ier. 

W .  aepeateu in The Families A c t  1984. 
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A void marriage is void ab initio and needs n o  

decree to annul it. Bowever, a declaration to t h i s  effect 

w i l l  doubt regarding its i n v a l i d i t y  and, being 

a judgement i n  rem, will satisfy al1 the parties 

c o n c e r n e d ,  On t h e  o t h e r  hand, civil L a w  considers a 

voidaole marriage to be v a l i d  u n t i l  such tirne as it is 

a n n u l l e d .  In this case the decree of nullity does not act 

r e t r o s p e c t i v e l y ,  99  R a t h e r ,  the decree issueà is n o t  a 

cieclaratory one s t a t i n g  t h a t  t h e  marriage is i n v a l i d  ana 

therefore  vo id  from the beginning, but a constitutive 

s t a t e m e n t  ruling t h a t  t h e  marriage is valia u n t i l  the 

decree a b s o l u t e  of nullity takes effect. S t a t u t e  law 

created this principle in 1971 t o  p r o t e c t  the civil 

effects of marriage, the r i g h t s  of t h e  parties t o  a n  

equitable settlement of money and p r o p e r t y  a n à  t o  uphold 

t h e  legitimacy of a n y  issue. 

The notion of voidability is not t o t a l l y  a l i e n  t o  

canonical jurisprudence. Catholic canon lawyers may see a 

9 9 .  Voidable marriages a n n u l l e d  oy  a decroe of nullity 
wers ueemea to be voici ab i n i t i o  and t h e  decre to  
nave  r o t r o s p e c t i v a  eifect ? r i o r  t o  Tne aulllty Act 
1571. Cf. Le t t e r  10k/l97i, General Register Dftice, - 
Lonuon . 
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parallel between it and a putative marriage. The two 

c o n c e p t s  part Company where civil law decrees that a 

voidable marriage is a valid subsisting marriage until 

the day it is declared n u l l ;  whereas Catholic 

jurisprudence s e e s  a putative marriage as enjoying the 

favour of law until it is proved otherwise. It is o n l y  

t h e n  that the Catholic Church will declare the marriage 

to be n u l l  ab i n i t i o  unless it is sanated, the impediment 

Sispensed, or consent renewed. 

A closer relationship exists between the voidable 

marriage and the dissolution of a r a t i f i e d  but 

non-consurnmated marriage. The Catholic Church teaches 

that a marriage is effected by consent, is sacramental if 

b o t h  parties are baptised, and becomes indissoluble aiter 

true consummation has taken place. No human power can 

dissolve such a union. In t h e  case O £  a non-consummated 

marriaqe, the Pope in virtue of his a p o s t o l i c  authority 

may dissolve the marriage. It is then aeemea aissolved 

$rom the aate  oE t h e  ciecree of n u l l i t y  i s s u e d  oy  t h e  

Roman authority and in tnis viay the  process c lose iy  

resernbles the E n g l i s n  civil law c o n c e p t  of ù v c i d a b l e  
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marriage. However, it must be stated t h a t  a dispensation 

super rato arises £rom a theological f o u n d a t i o n  (Christ's 

t o t a l  self-giving for t h e  Church of w h i c h  marriage is a 

symbol)  and is  e s s e n t i a l l y  di£ f e r e n t  f rom the p r o t e c t i o n  

of the merely civil effects of marriage which is the 

basis for the practice in the civil law of England.  

S i n c e  the civil law removed the cornpetence of the 

ecclesiast ical  c o u r t s  to  hear marriage cases in 1857, 
100 

certain legal developments have evolved which have no 

basis i n  canon law. I n  the first place, the civil law 

courts no longer r e s p e c t  the m a n d a t e  g i v e n  t o  them when 

the n e w l y  constituted divorce court replaced the 

spiritual marriage courts. This mandate, expressed i n  

"The Divo rce  Act 1357' r e q u i r e d  the new court to judge 

marriage cases according t o  the traditional rules and 

p r i n c i p l e s  of canon law as the Church courts had for many 

centuries. A n o t h e r  dubiouç developrnent c o n c e r n ç  the 

age-old doctrine, "consent makes marriage". This seems no 

100. The ~atrimonial Causes Act 1857. 

101. T h i s  provision was repealed by The Judicature Act 
1925 and was not specifically r e n e w e u .  - 
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longer to be a t e n e t  of English law. B o t h  t h e s e  

positions are the r e s u l t  of P a r l i a m e n t ' s  enactments and 

t h e  Church of England has not dissented £rom them. 

At the present t i m e  the Church of Enqland accepts 

a civil decree o f  nullity as ipso facto  enabling a 

"second marriage" to be solemnized i n  t h e  c h u r c h ,  a n d  a n  

A n g l i c a n  c l e r g y m a n  is n o t  Pree t o  exercise a discretion 

1 0 2 .  M t .  J u s t i c e  Walton i n  a judgement ( R o b e r t s  Deceased) 
held that the wording of T h e  Matrimonial Causes A c t  
1973  was unambiguous and that marriages entered 
into after August  1st 1971 were voiàable for lack of 
c o n s e n t  a n à  n& void ab i n i t i o  as before. T h e  case 
c o n c e r n e d  Edwin Roberts who rnarried i n  October 1 9 7 4  
and who died in March 1975. I t  was alleged that 
noberts c o n t r a c t e a  a m a r r i a g e  in a n  alleged s t a t e  of 
s e n i l e  dementia ana was u n a b l e  t o  u n t i e r s t a n d  the 
ceremony or its effects, and c o n s e q u e n t l y  could n o t  
have consented t o  t h e  marriage. Counsel s u b m i t t e d  
that the traditional doctrine of no c o n s e n t ,  n o  
marriage s h o u l d  prevail. The J u a g e  stateà that only 
t h e  parties cou ld  proceed against t h e  m a r r i a g e ,  but 
t h e y  need not use the r i g h t  f o r  the couple may vol1 
prefer the marriage to c o n t i n u e  ana i t  w o u l a  e n d u r o  
i n  law as a valid union. In t h e  case befor î  h i m  the 
rnarriage was shown to have been voidable (lack of 
c o n s e n t )  but it was a good one for n e i t h e r  s a r t y  t o  
the marriage had challenged it. The X a l t o n  juuqement 
was upheld by the C o u r t  of Appeal i n  1978. Cf. 
J. COULTER, loc. cit., pp. 477-481. 
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to bar a marriaoe £rom t a k i n g  place i n  a c h u r c h  uhen  such  

an a n n u l m e n t  has Seen granted,  'O3 w h e t h e r  t h e  p r io r  

narriage was vo id  or voidable. The Church of England 

c a n n o t  be reproached for accepting these decrees of 

nullity issued by the State which the Church i tself  cou ld  

have issued at an earlier time in its history. what does 

give cause for concern is vhen the Church of England 

accepts as n u l l  (e.g. w i l l f u l  retusal to consummato a 

marriage) a marriage that may not have been considered 

n u l l  according to t h e  traditional norms of canon law; a 

canonical dec i s ion  would have depended on why there w a s  a 

Aaving exanined brief ly the mattar of impediments, 

it appears t h a t  since t h e  t i m e  of King Henry  VIII, there 

has e x i s t e d  a relative h a r a o n y  between State and Church in 

t h e  matter of aeclared or imposed matrimonial impediments. 

The vicissitudes of the Reformation period coupled with 

the emergence of dominant Protestant theology established 

a position for the Church of Znglanà that d i f  ferea 

103. C f .  Marrioce anc t h e  Stanainq Cornmittee's Tasx ,  
Lonaon, C . I . O .  Publishing, 1983, 9. 19. 
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somewhat froin the rest of t h e  Western Charch i n  communion 

with the Apostolic See. At times, in the recent p a s t ,  the 

S t a t e  h a s  digressed frorn the position held by the Anglican 

C h u r c h  on the matter of impediments: but 11as always 

recognized t h e  right of the spiritual a u t h o r  ity to 

aetermine the capacities- necessary for marriage with the 

concurrent right to impose prohibitions on i ts  merabers 

which flow f rom d i v i n e  and ecclesiastical law. Today the 

laws of the S t a t e  and t h e  Church of England do not clash 

in the m a t t e r  of impediments; however, t h e y  do differ i n  

theory on the rnatter of second rnarriages, i f  not 

a l t û g e t h e r  i n  pract ice .  



CONCLUSION 

According to Richard aurns who was writing in 

1763 , there exis ts in England an ecclesiastical law which 

is cornposed of four strands. These entwine and form a 

hierarchy of laws; they are civil (or Roman) law, canon 

law, common law and s t a t u t e  l a w .  In situations where t i i e y  

interfere and cross each other, " t h e  civil law submitteth 

t o  the canon law, Soth of them to the common law; and a l 1  

three to the statute law". Burns a s t u t e  observation 

encapsulates a truth regaraing the relative importance of 

post-Reformation canon law in E n g l a n d .  By making a slight 

adjustment in tne order, h i s  list can s t i l l  b e  applieà 

today. I n  civil law matters, canon law often gives way to 

comrnon law: the canon Law, the common L a w  and t h e  

judgment of a civil court #ou là  usually give way t o  a 

statutory e n a c t m e n t .  To conclude this brief examination 

into the f l s trands" that contributed to form ~ h e  

historical basis and subsequent development of the Church 

cf Enqland's canon law on marriage, the followino points 

omerge £ r o m  this stuay. 

1. 3 .  BURhÙ, 3cclê ; ias t ica l  Lau,  L o n a o n ,  h o o a f a l l  ana 
kkrahan, 1743, c. r .  
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F i r s t ,  t h e  force and s t a t u s  of pre-1533 canon l a w  

r e r n a i n s  uncertain. Since K i n q  Henry VI11 gave s t a t u t o r y  

force t o  the c a n o n i c a l  laws i n  use i n  1 5 3 3 ,  to t h e  degree 

t h a t  they have not Oeen mociified or abrogated by 

subsequent monarchs ana Parliament, they nay still have 

l ega l  force w i t h i n  the realm. I n  t r y i n g  t o  a s c e r t a i n  the 

s t a t u s  of a p a r t i c u l a s  law, t h e  n o t i o n  of desuetude or of 

contrary custom n i g h t  have to be taken into 

consideration. 

Second, correlative with the belief that t h e  

Soveroign is t h e  highest power under God i n  the kingàom 

a n d  possesses suprerne authority in al1 nattera 

ecclesiastical as well as c i v i l ,  is t h e  necossity of 

having the M o n a r c h l s  assent and l icence to mane and enact 

canons; there is a funaamental Ozpendence oo and a union 

with tne S t a t e  in c h e  matter of C h u r c h  l e g i s l a t i o n .  

Propositrons which have passed to Parliament from either 

: o n v o c a t i o n  (1919-1971)) o r  the General Synod (since 19701  

are known as Lhurcn  Neasures. Once passsd by bo th  Houses 

of Parliament, they have the sane b i n a i n g  force  as 

s t a t u t o r y  law. 

T h i r i ,  t h e  Canons of 1603 ami 1964-69 haf7o a 

diEferent s t a t u s  irom pre -2e f  ocmation c a n ç n i c a l  
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l e g i s l a t i o n .  Likewise, canons made by t h e  Convocation or  

by the G e n e r a l  S y n o d ,  i n  so fa r  as they ao not t r e a t  of 

natters d e a l t  w i t h  i n  t h e  s t a t u t e  l a w ,  w o u l d  b i n a  the 

c l e r g y  "p rop r io  v i g o r e "  and nay also b i n d  the l a i t y  who 

hold ecclesiastical  o f f i c e  w i t h i n  the Church o f  E n g l a n d .  

Where t h e  c a n o n s  refer back t o  s t a t u t e  law, clergy and 

l a i t y  ara b o t h  bound. However, f o r  canons made after 1533 

w i t h o u t  any r e f e r e n c e  t o  s t a t u t e  l a w ,  the binding 

authority is s p i r i t u a l  a n d  n o t  legal. Likewise, the 

R e s o l u t i o n s  of Convocation or  the G e n e r a l  Synod, n o  

matter how s o l e m n l y  sade,  have n o  c i v i l  l e g a l  force b u t  

are e x h o r t a t o r y  a n d  have a moral a u t h o r i t y .  T h i s  

p r i n c i p l e  also a p p l i e s  to t h e  r e s o l u t i o n s  e r n a n a t i n g  f rom 

t h e  Lambeth C o n f e r e n c e s .  

F o u r t h ,  it can be s a i a  that t h e  nature o f  marriage 

as understood by t h e  whole Church prior t o  1 5 3 3  remainod 

the t e a c h i n g  a n d  i n h e r i t a n c e  o f  t h e  C h u r c h  o f  E n g l a n d  

a f t e r  the R e f o r ; n a t i o n .  i i oweve r ,  t h e  XXXIX Articles of 

1371 appear t o  d e n y  it the status of b e i n g  a dominical 

institution. A v a l u a b l e  i n s i g h t  i n t o  the Church of 

England's understanding of narriage a t  d i f f e r o n t  times 

can be found in t h e  v a r i o u s  post-Ref o r m a t i o n  l i t u r g i c a i  

b o o k s  w h i c h  contain the o f f i c i a l  marriage r i t = .  "-che 

Canons of 1 6 0 3 "  d id  not have  a descriptive or theo loq ica l  



statement about the nature of marriage. Rather, it 

remained for the canonical rogulation issued in 1969 to 

make such a declaration in canon B30. This norm seems to 

indicate an understanding of marriage not dissimilar from 

that held by the whole Church prior to 1533 and 

demonstrates a continuity between the remote past and the 

present-day Roman Catholic teaching on the unitive and 

procreative elements in marriage. % h i l e  the C h u r c l i  of 

England does not stipulate in canonical language what 

makes marriage, there can be little doubt that the Church 

holds that consent, freely exchangea between those who 

have the freedom and the capacity both in Law and in 

fact, constitutes a marital union. 

Fifth, af ter examining the six inarriage 

regulations contained in The Canons of the Church of 

Enqland, it is evidont that these ecclesiastical 

enactments of 1969 have some basis in the pre-Reformation 

"ius commune" of the Weste rn  Church. Howevor, since the 

tirne of King Henry VIII, the Church of Enqland fias been 

guided by extrinsic conditions in proclaiming i ts 

toaching on marriage. As a consequence, t he ro  was s 

concinual weakenlng w i t h i n  the C h u r s b  anà a Lac& of 

cohes ion  in p r a c l a i m r n g  aiid a e i o n d i n g  w h a t  w a s  t h e  comnon 
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teaching of Christendcm on marriage. T h i s  can be 

attributed to t w o  factors. F i r s t ,  £rom its very 

beginnings the Church of England had to grapple with the 

question of divorce, given the c i r c u r n s t a n c e s  in w h i c h  it 

was established, Second, the Church  has been gradually 

deprived of its exclusive c o n t r o l  over marriage by an 

elected Parliament (which exercises some control over the 

Church) i n  terms of l e g i s l a t i o n  that catered t o  p u b l i c  

opinion. Since 1857 the Sta te  has exercised a c o n t r o l  

over marriage regulations. In the p r e s e n t  civil law, it 

is possible to discern some reflections of the a n c i e n t  

canon l a w ,  particularly in matters associateci w i t h  the 

p r e l i m i n a r i e s  and capacities necessary for the 

s o l e m n i z a t i o n  of marriage. The Church of England no 

longer h a s  a n  ecc les ias t i ca l  court competent t o  judge 

nullity cases; such petitions are d e c i d e d  in the c i v i l  

forum.  Y e t ,  t h e  jurisprudence of t h e s e  c i v i l  p r o c e d u r e s  

has a p a r t i a l  f a u n d a t i o n  i n  canon law and resembles, to 

some degree, tne present p r a c t i c e  of t h e  Roman Catholic 

Church in the matter of n u l l i t i e s .  

In theory, roverênce is still ~ a i à  by the î h u r c h  

of Zngland t o  the principle of i n c i i s s o l u b i l i t y ,  but this 

1s departeci frorn i n  ~ractice. The Convocations have 

" io rb idàen"  tne c l e r g y  t o  pe r focm seconci marriages i n  

cnurch while a £ o r n e r  partner s t i l l  Lives; s t a t u t e  law 
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allows a minister to do just this and canon law in its 

proper order y i e l d s  to statute l a w  allowing t h e  minister 

to maRe h i s  own judgment. 

F m a l l y ,  while t h e  S t a t e  àoes n o t  force i ts  l a w s  

on t h e  Church, the C h u r c h  of England has accepted  most of 

the s t a t u t e s  which appertain to marriage and has made 

them its own.  Because t h e  C h u r c h  does have a moral 

authority, i ts  duty is to c o u n s e l  i ts  members n o t  to 

avail themselves of those civil permissions which run 

con t ra ry  to natural  l a w  or revelation. iiowever, since 

many of the Church's members are nominal, it is p o s s i b l e  

t h a t  t h e y  will never  hear t h i s  t e a c h i n g .  F o r  t h o s e  who 

ao, i f  t h e y  w i s h  to remain in good s t a n d i n q  w i t h  t h e i r  

Zhurch ,  they m u s t  observe its legislation. 
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ro fignafa &cundrtio cfi c6pn8io Chri& &Ecrlcik. Iborir~ mm 
Licit quod hrma hujus Sacramawi runt v c i h  f re  Ggaa quibus ton. 
fdul matrimoniriis apridcur : -ah autun ILrir ip6 a& 
aialores. Hs.ya. i w j i m n a  antir. ù. + ti. a.9. z. 

8 Cum boaore. Qui attcndirur mon blum m r h m n t i r  munio 
hpcdcoda, kd in dminfiarionc ronw q u t  corpori rune ructL 
Gria. V d  dic  CU^ i. c. nim aiodc(fia & ablèl~ Ir(Cirja, 

d h m i o .  Qur cric lmiot O napUuac iptiu, Sam- 
anni cum parorc nbibirtu a. qJ. f i~  <+#. .a. ,-& p 
&b. 







TIT. I I  

D g  Dcfiotdatim I ~ ~ I ~ c -  
rm. 

A m  tmpm Iegrrimwm nun 
cmtdatar M2~rirnoniu.r fi- 
n* diQkn/rtione p-O bono p c  
c k  

Edmundw - 



Oiri'fla. r V Bi ui 6 WK fi Conltftulo U m a d  C.ii 
kdiupiGugil (C kbrt ~tiadüta. 1. fin10 pi: @ 

th Ptguh~. ln O& ibb J@wldirit dm cd&- 
ci u Io wtio ith H+U qp, Ius idùbliioa* CitQ - 

~'&&îr, ami+. E 
contti l i~iuma El S1W lir 
mîrm c;r cm L -1i k J 4 -  
8 ~ f i m p d r a  

A'iR c f l ~ ~ n ~ ~ u m a C J 3 -  
-rd* ad idcar 30. q. S. e. 
ubr,dt G Jicr c m r a b  
tiusi;i furidus, non unrr 

uud rJ:m cl4 Exttr. r; e. 
hc&u W. &idem fi alter fia- 
uit inbas. Esfi& ta r. Jim 
r.r.Wca mt$t.ra kr namq 
mi b r b  i~diciii mimi.&- 
Cr.. + ~ ~ n i n . f a t r p ~ ~ c .  

d J'itwe Sm& pi1. 
c r uiii. bdliic p?iii. de ma jwibus fmnnio, d w h  

imcn  r 4. rnais. E s m .  k ru; 8 pil ier .  r. '-3 in 
6. l i d f i  ia @ ~ q . z , ~ / o ~  is u u ~  IYnliw 'lk po cphan 
kp'm amlis, ut pam a hx uod Cuditur i~ NH6üi&ta 

t PWM ~ ? l t  p m o  g Y ur rickunta tuuuio in ru,plru cr 
p d c n h i m  &fi de di. l t&. l i p  J. (LW uaur. S. f i  1. p h  

g I* nu~buiis H+s ~pont l ia  NUI hn,cwn ecakofw ed- 
no d&iat: ut Fata in h3 gur aauc &@ira. &&ru~&pUatu~ 
~st.~cucrm. B in c .&~c;~ I ,  err. ~~ IU lU l i ta  dir ut ibi 

h Ar4&il fduul.snp k, quaad vinculum Mauimodi~rti;an 
q ~ a J  Sponr;ilb.riili po 1 icprn ;ium rnbo ucl h b  apparcu ces 
pdun;c in c;Jm roluaia:t: nam iunc a tdi vulutuart ht a- 
Cnfu iriri@m inter  eus CL Spc&L, h t  ksicur ra n' #.& * 
ru, in tàa. ll, 6. 
i d & u p u m - u r .  Et fie c a i ~ ~ r u ,  vniw ooo iu 

pua ;O. q. L 2. utjr Oe. t i a& / r in f r~ fu .  in pi% ki 6 
k %mput &i(cieriiaw. HG* inrclliçc qwrd  inn ni lu^^ &ui- 

irioaii;Ced p & S p u n i i l i r f i ,  G pullfC3rhm rmü compb 
a k  urr j m m  paauno;it in adcm ro~uniuc,urd d@ hf~r ic~ .  

1 ~ J a ~ ~ t .  mnmétvi pwient i .  Qwà dic iw ~ginrr 
wta:ur Estm. ra cm k illis. k Gc h&s hic q u a  a b  wllw 

r i e i o  tnb tcrnporir convilekit, quand0 fupctrcnit uiib fu. 
ed,, a,, ,"O c, ,a,,: ,,, ,,,.,,s ,,w, a- 
gtzntra dc quo in R q u b  3uir. h ' c n h w r .  k !Qgu.3yri.l.lia6, 

in Hujrrtqa. tcnia pn. 
n Lkcrcfi. qui lL mcntio 30. q. L e. di. Es dYhu C C U ~  

f ~ m !  q ~ u d  i la tdr  Pa a & cont i l iddingi iü  liionup ad nuIlius 
car& c~~"IuIW~UJI+ 1 o 0 . 3 ~  cm :. <Snon<LSinih id 4 h ~ i u i t  in 
nt-. UbcIClli &di  1. JC kao. ci d t ~ t ~ ~ l i o t ~ i , .  ha. 6. D r n c d i l  Epi- 
2i# &Ir ci& quirn Rru i t  Papa vcl Glus, vcl a m  Gidinalibus ad on- 
Q ; / I ~  iuitaiiunçm aiicujut. ~g.<l i .k  d n u .  Vutm~cf l ,  <luud cunliflk 
fil ni^. in Ddtrina il&i ïiii iitiarr. if. di. qui &pii.pur. J f d ~ u n  
ïM;,&& . dl, quud confilit in Rubtina t'c inoiibus. a 3 .A. l ir i g i i h  h m -  
lnrhdàdü. ddhu cil # quo nul la rana aJjicd ~ r ,  1 :. Jiii. rri:dirita S~nBio 
sdna,, cf?, u5i r e g  ad~iitur. 36. di. C. a. Ji hi lc  b a h  CU. ri- &fi 

in / inm.  ïi. 6. 



O d t ~ r c r u .  1 . k  r u s  quoad spin tlir cR 7. annumm ubi 6- 
nib: idantir tata in v i t 4  quàq in h r o i n i  quuaJ autrirndniuar 
In kmimcR r t .  annurum. In ca.dwio 14,  annomm : Lir Gc io 
p u k a t c  ?uoaJ Cd rrinritgium cil inèqualitrs,.cd quuad hi h m  
wja:itar in ma culu Jr in fci;l~inr : quia in uttoque kru mtur 
p 4 * t ~ s i  in a S. anno. C. li uirur fi 9 8 .  &SC. l. in Ca/i N; 

&arc ksi- jrJd3ui. 1. fi (S IKPL Je W.. iu pin.  5-4 quz ccl ttpiv, quaru 
pf& nun cuwcnknr Inus in i c m p c  mcdbrficni in hc Infinriz in 

for# L i r  Adukk-atix ? .um in princiipW p k n n i s d i l i i c p c  & ciiius 
uian4. i c M G t  h i r u  qum rn&ulw. Quidani Jicunr q u a  ratio ca  , 

qub ma i n c a  idiur rit, uirk c i t h  isfnni vcniirn nrih q u i i  
ma&uiur. al, l. r. C & bn qui *i. ria. impaant. Alü dicuv 
q u a  ratio cIt, quia diHicilins cB a ~ t r c q u h  p h  Ylr. cfirii quod 
ratio c i l  9 gu t mala hnba ci<o crrkit.ii.dr noutur Ez;w. ma c. 1;- - 
ty. P fi  d u a  tu dic. tpùd Cuddr ~yiai..dic+n. q u a  wtun 
pumtatem ficit difpanoi id Gru , cuni pcrüpu~ut iutunliia 
pkfrrn ïuminas in a r. MIRS wlci in a 4. Lhdr kx po6ti- 
va dcixt conrurdrc nanirz. +di: cd itrnuw. In%. Ic d o p .  c i i u  
mcJium. Et noiacur FR 3~. d n .  CI. lir 6.J ~ I I ~ I I R ~ C I .  hg&. S- ia 
ne. ii. 6. 

Iqibrri. In.3;. qui; m. tu. firrrur. S. pbmrirur. 
L( C~UO~U'~UI~ FI\' J. CO C. P & ~ C I .  10. 2 fi p ~ d k  





f C y u i p ~ i . r .  Ratio cll,qoir i a h  Gv tclliuu & prchrn- 
t&JuAi i I-anClilnrs illisrtrdunt,qiiud latir licet: & t;in~n m- 
oun qwdtîam rinulm fivc quida IKW rr quo iducitiir lu il~- 
ria p b k x  h c f l a t $ ,  prupw qui ccurct & cmfui uinitatc il&* 
Sp$i pnit llrabnpuiiur~duatr, me E iSc + n r i  
tau Jiquam *wcnûc<wfrii6uinitatt Spa&. n pin Exara. Je 

r. A'ir ratio cl), quia d m u i u m  cfi a fut& t. Spf 
ifublicx toc tethnu impdiri fr t  Iiu~uliaudi Sp&lir Gr ôd 

libitum Jiflufrcuda. 
t Z ' r p t t  *nfliu:. Et k uc eute ~ d C r a i c  A L  ~ o b h i r r  

cunmcbaiok fxir cm hkr. 1310-a, fn*. ubi Jc huc. Sc4 g r b  
copnuka utnias titbfit ih nr<e0i~ol G w  non > mit Ju. Au. pli 
Hoj?iaquàI Diarriiuus, Gac cujur Iitimtia non Jrbcnt cuntrilic- 
m, ut kkh4.rr. G ubi. Q r. rrnti,r&rw. V c. dum pwi. hiJiter 
tuntta3anunCcbrnr fmc cjus AuQurirric ilifluIvi. )lsb~,t. t. are 
CC$& V t.&iniiruu 3. ta&. .I h< ~uiidcm, k. de ILrnth shi- 
ncnb ia conuahcndd k d:0'4~cndo kondiini Prirum Je A d &  

k dn.tflcnr &manda ctum in majotibur p q m r  muha pcricu- 
r animarutn~ut para Cm&. dc ~ ) O I { ~ C U W  it~ IUJ. G Je t/rlmk:i. r 

& f ~ f k / f r n %  ug in &c fit iiniilc ~1.iitiiririnitim~rtiuk hlattinwiiu 
f il hu;L Extra, k in fi. c. 3 Jc irnu. I & J ~ M .  O r.  p u J  ;a 
Jubiite 9 m l i u  ur~ i r l i cuad im COS ilir 1- btkanc qua- 
do cmwcur ignutu 8 vair ad al iguam' Gvitatcm: ditic cainqdc 

In.qujd rationc Sacnmcntosum iaunium fubpcn Lia, p r ~  
C e  h ~ ,  ooJ bat Cininu nuarR tccipienûurfiu* Iirrrir ab' 
cg- , La. Ir &a'4 wn rr/h r.frumiuti. Cc w Lini~; 

Exit,.& nPrk.m,IIw. & pmi w 4 & 4 -fi 
i i u ~ ~ . ~  tb~c.~+.&.p- rlm*. Q - r l o d l b  * 
crràor ne pasahid furm k famiiartro Qltaio 
@Gus amai TOI L C M ~  @ h i  ciio htb W-• 
.rem, b,& pr@pn+, i o a a a i a u i - - c ;  
dicit &Hi maU Plpdici.. 
w& jus h i u r .  & or 
dich &ru de A&. &- 
R.. m. c di- d*PCdi' 
rtr k in in~kb kir 

viz. unam in Rbudor S i  
in Iofuk h a ,  in m~~o, & quirram Vt- 
nrai: & cum Qnmr le#- 
ma probjhrur oronoa,re 
luk trr~anb'a~ cum ~ W U S  

quz tama rcrulibat 8 au- 
fugit ab CO crim boc rcivit. 
& pro ca ficir -a. & 
w'd~;rir IU~S,UC. cm 1. B ibi JE hs .  

Bowpcit. Hrc aiim 
eCt unr dc c l u h  ticunda- 
riir quart contrabqur Mi- 
riimoniumi, lavndua B- a. qui d: buc nk t i r  Itk 
~ l i .  9. qudrc. irrfiw 
m./iu.in pia. SUDI .am- 

bl'nim* que &a piiripbs caob 
"cm'" guuc mntr&<ut Marri- 
'** ilmi- ~ e r  eit - 

rio fobolù, alia dl riutio 
fumiiuiu* 3 hg, r.  S. b u  h. f d a r l z  rue aohfuht ad- 
rr ; Gil'ccr W m m m  cooju&or. Amkomm & Diritiutim 
acgultiio, P* n6aPïb.. - *do, BTS-  
ür .* 



AD- PEPTDIX A 
TXT. I I I  





~ E S & ~ ~ D W I -  
t S ~ ~ ~ d d k n m  I b  iacciligk S. d k  dt aCn& ~ U W  p p *  
c a idi6n*. af ierdw.  Et QI- ibi IhSimsyi dici* 

qddabm !Ai a -te llliiii Co.PUutiuais non d e k t  ulh4 
innflk fiut sd bac C. & kL ame. J. x. u J z . . ~ m  r.gwirr4: 

C Non Pmcbuirku. Id 4, a m  hakùkw Qrnar e: 
m0L 











TIT. I I I  c .2  

d. irifri. Pm- 
fcntn auflosiruc Coocilü 
Statuimw , quM cnittsc 

?&zrhoair conttahai. 
ta, &a intu li folen- 
n i d  faciana , ~UKDQ- 
que f impedimenta Cano- 
&a in ca parte 8 fücntntn, 
out prriumptioncm vc- 
tilimikm i corandcm br- 
buttes ; & Saccrdota qao- 
que , qqi Sale~niz;itioncs 
&trimonionam l prohibito- 
nnn hojurmodi , Tcu ai- 
 DI iicitorum inter a- 
fios qtrim ' h Parochunl)r 
in poBcrom fciaita fm- 
Mt, b Dkcefanorum r d  

Curamram ipforum con- 
trahcntium d iqa hoc * li- 
cnitii t non obtcnta; 4 Ch- 
ddlina ctiam Matrirnonia in 

kckfiis , O atoriis, rd 
Capcilis, iolenaixari v i  

vel mctu in pRcrum fi- 
cicnta, ac Matrirnonionim 

przdiltoroturn hujdmb& 
Solenuiznioni P inter& 
tes, conkii prrrniKonroi 
rnajoris Excommunicarionis 
featcntiam incumat iplo fa- 
cto, Er q u d  q~~atcr an- 
nis imgulis ia gcncrc Excorn- 
muniuti pu blitè ~uncicn- 
tur , ~ i j i q u e  aliis contra 
celcbnnta httrimonia , 
Bannis non cditis, vcl ali- 
i t  clandcRinè * itztutis , à 
Turi: nihiIominus arccantur. 



@ San5 quia Conltiti~tio bo- 
113: mernori2 Sirnortis Mc- 
pbam , puondam Gmtd~n~en .  
f i  Archicpilcopi , Pmdeccf- 
Ioris noflri pmximi , qux 
incipit , hm Q*i. ex cm- 
trd'tibw , juta verbonim 
fuoism corticcm opinio- 
nc mu1toium in 8 fui fine 
vidcttr dubia kn 8 ob 
fcura , ipram ConRitmio- 
ncm d d a t  pro futiwo c i t  
piente indabiam. eam fk 
iatclligcndam fore, hoc ap 
probante C~nciüo, D& 
nmm , qubd quivb Sacer- 
dos, Qcularis vcl Regugolnri~, 
qai SoIcnnizationi Matri- 
monii extra Parocbialem EC- 
defiam vcl Capeik 
bentcm Jura Paro 3 ialia 
ai compctentia.1 ab antiquo, 
i n ~ i c i r i  pAumplint,  pœ- 
nam in ca lamm f u h t  ipfo 
fat to. 

n d m  ratio pk!mi&is r t m a ~ n , & ~ o ~ d &  Jw. E&amle W. 
tp)J c. i n i c r c a ~ d i r .  fcd quod ptiur disig~ro r&Wh EJU huju 
CiJnltirutionir 







b r1iatrfJnorum. * i  rumbzbcant m m  in GliJum pet totam 
f)iucfin., yufiut lkcntbm. dc qua 1q~it~t .con~ci lCrc ubique pet 
rot am Dita&n:.Ar. rd bc Esfia.de lyccdrb in» *.cefi, de fipJ. 
r.  a. ptr $9. Alr.dic rm hrcilt noitiut to. q.1.i~ P u m ~ .  fillic ta- 
men li &con tuer udinc d l'tivikrin Epiku~ms nun wfis k m d C  



O H*jrrmdi Solenni- 
:riranil Qr. *r ict-tri 
h;ba ad Colcnnrzat I Ù I I G ~  

facbrn ri vcl mw, JO qua 
prorime Ciair, 

p Inictefitcs. Re* 
te 6ci cQjup.'i. Jntnrrr, 
à 4+ inxlligi putcit q u d  
(quit us. 
q Gnfiii  p ~ m ~ J i i m .  

ut espunatut fic, jt.' w r r r r  
prmi@. vc1 pncs diczrc 

Cpril~ii~r~mi$iam,criamG non intdnr, frd fiwtint abfinta, vu- 
 QUC CI -nt& co~tliiicntes, q d  talia &nt. barn confcnticntcr 
a agCfbcl part p m  puoieadi fat,  Enrr. h o f i ,  dekg. CD 1. c m  
cPirm- ibi  in Sd licuduha b u s  iniclltltum oponcil quod ha- 
bw in litcm (ir. '~onfiiipr~~l@rw~ Cummanis c a a  hcra  

kibec iarm&kwm OII&~, pmmfwuns & b r c  iirrra dt pianivr . 
quia fraindiim bac lirmm nihii lubintdigitur quoad i n t a d c n -  
-8 fd dechrat quaii\ interc&nria reprolurur : fd fi inrcrponatur 
k Copula,&, Gc ut copulat d ire fa ,  & ut cvmprcbtndar criun ab- 
finta conGiur ralfs Sulcnniutianih rmc-quoad hesrPcrrtri, O jior- 

~ ~ i n t t l l i r c r c  kirntcr,urfiprci dbi,k id- phaiar dt litcm 
pr pt t0  lhtt. Cine tiibimtrlkCtu. 

r Ec qui& putm. Q u t a  pan. 
f Céicbrmrcr. i. c. G r n r h r e s  vcl b h i u a t a  : & GC b z ~  Ji- 

& CtIc,!~~rri ptr  fi rrfcrri a m  ad eas qui ïavircn contrahunr i 
am ad cor gui ci,nrtdIum bknnitanr: 6: puro qua in hrc tocu 8~ ruabulu C~I~brontiuo,aiarn caübur Sulaaiutionilus inter- 

e&ntu, & eu a-probanta ctmrincanrur. Nam & hoc-hpnat fi$- 
nitiwio vocabuli Ctirbrotc. En mim CeIébr5iv idcm quod Fcfi- 
a r e ,  Solcnai~e ,  Acqwnrm, vel Cckki* agcm omnia Io- 
cura b t  ~ f p i o b a ~ i v i  in ipfk-qui talia approûaado Iiiuifunc : fa- 
ciont ad hu~nucaajupii. ne&. wd nr. L pdtnti. ra. inufir. 
hpk 

c B~mifinr, ekür, SmtnJurn exigedam Cm. nrrnUrkbi4 
til,#tam n.*cl Jiii k u n d h  ririgcnrhm Statu" hot inciah is 
a pure dith r d  Cductudinirraniia wdun b u j u f d l  B~IMUP 
ND Edi~ioais limhmis, ut dàr j ïp i .  a c, i; ur$iineaw cd& 
riPrrm* 
(i &&a. Jc qdm B i n 6 s . w  editis: 6t boc coattbgcric purd 

quinqw ma&, ut dixi bpiD CO. m. clasdefinam 
x Srautii F e .  HK brbn Gin, q d J  coni nhim k r i m o -  

k h i  ~lndcBir.c c i m n  Rlcnnicarrm il lius t. rlirw, de qua dixi 
pi. c rrr. ctrdcP:nr. & non aliter, rnodkam pœrtam mcrctuE 
pute ]hiri aiG in hoc, qua tm kncdi8ianc Sol& vel Iuro r 

Oelitionc In EccMam~rc folito fi& &ponfbr Spn!arn iuam car* 
d i t -  cognudt. Nam tuw utvgue v t  , yu rani; r~ntra 
Chnlircnidi.:cm gcneralrn Ecrkfie , &- Conrcmptat -'di a R i y  
Gmibetudfnis,licur Pnvaticator i ~ i s  Diwint, ptwiiiur. sr. d i  r r  
bu. Illi vcr6,qai contrahcntcs c h  tint Tctlibus fohm Ldinquür~ 
mcratur aüquandu pmam p p r u r  Ewomrnunicatiunis, aliqaq- 
do prpcrui ~di lker i i , f~ ,  fi a n i c q u ~ ~  CunnaCtun inttroos inicua, 
p b k n i n ,  d 4 d  vaa.rtanliirliii.h & tx~orauni. C. in- 
qui/itirni. derei7.ifd. r. iitnu.Qonv. In tertio c a l ,  P. quandv 
riGn eduatur Banna. tuncbbn bain 7wd h@ui fixaa. e. ri. r. 
-inb;biab* in quano cdu, qumlu ic. Pubes cunmzir hic lircr- 4- 
cia E .bpi, qui privs Qii ricerit rliiptur, n L r n h I u m ~ ~ ) n ~ n ~  ""* 

au &rifrFi&, pmicadl lunt cuntralmies h i c r a r i c ,  & aiam alii t O&* 
Iuam p~kntltai o b i k , m  Phmrc kus nmm 6 jponnccr 
d t g a d h K k &  i w t p ~ l u p u n i . ~ n f i k ~ i a * c . p .  

. 9;. q: a.  5 . h  Y n qulnosaiu. c. yuandu irn~ubrr cumnhn 
fie I IPC.~~ €+pir die, ut 1 itur d notttut de J~lPoffJ itnp~rbr. 7 r .fi i n f k k  li. 6. la b r a  ca u rtnirto te i d  r a  y& k p ~ i u r  X 
autannit de busri. o~rmrt&. -0 infrt. Ecdt. prr r o t u n  







R E F O R M A T I O  
L E G V M  E C C L E S I A S T I -  

te primum Regis Henrici. 8. in- 



Nuptirmm aolmna ritw in aetilia omnir Ec- 
claie  mmma ciim gravitate et fide colloaii a m i -  
mu% quibor a quiquam abait ewurn.qw n<w in illis 
cancivimoi4, pro nullu atatim haberi plreat. 

&p. 1. Afatnmmium Qvid rir. 
Mntrimoiiium cst lcgitimus eontrpettq mut- ct 

pcqwtunm viri cum feii~inn co~~ocictioncm Dci j j u i t t  

induceus et pcdciens. Ui quo t d i t  iiterqae aireri 
ptE8tatem sui corpris, vel ad prolem suacipiendam, 
vcl ad ecortationcm cvitnndm, vci ad vitam mut& 
otîciin p k n i m d a m .  Nec ullisZ pmmissis out con- 
tmtibua ~uotrimoiiiuui pstbac proccdcm voliimua, 
quotcunque verbis et quibuscunque concurrentibuq 
nisi htcrit hac fomiuh celebntum.? qusm hic subji- 
ciondam osso curavimnri. 

1 Nam ntillis. J mlclmttuni ma. 

Cop 2- M&lonim qlWJn4Ub wtoAct~w,. 
Principio, qui ministcr ccit Ecclesiat. tribu Domini- 

ci4 mit mltcm tribus fcstis dicbuq pMiw faturoi 
iiiiptis in F'kclclcsilr populo dcnuntict. Wnùc rpn- 
sus c t  S ~ I I S A  se plam in Eeclcsiil eollocabunf ct 
c o r n  n4 ccrcinoiiiw et ritiui obibuiit, qur  iiostm 
de rcbtis rliviiiis rniictioncs iii linc gcticrc pstuhnt. 

Huic autem formulrr tantam nuthoritatcm danrus, ut 
quiquid pmter eam dictum p t u m v c  fuerif quocun- 
que ratione matrimnniurn in eo non' y o d  cxistere. 
sed omnia Iiujuamodi praepantiones sinf aut praIu- 
riona quaedam ail mntrimonii~n~. iioii autciii iyniuin 
matnmoniiitn in illis inest. Itnqiic li bcm wlutiiquc 
runt2 utræque penona, ncc dtcm putnt ab tltcm 
n~ntrimouii jus ullum postulam, doncc adlii bi to lcgi- 
timo ceremo~iiiuum oppmtu mutimm fidem coram 
&&sin ccrtis vcrbis dctlerint ct ncccpcriiit. 

non OR). 



Nec tamen illorum fdir libido gmvi lmwn eamro 
deber. qui d m p l i c i ~ c m  pucllnnim at lnulicrum in- 
iiacsntiam cimmvcniiint, et i l fmm eruititn- pro- 
m i a h  et bluiditiii obddnitJ, dnticc t u i h i m o  cor- 
poribai e u u m  tnndem illu<Iacit. Nnm euni pudicitia 
thenomm illis detnliant'. omiiiha rcliquir opitui ct 
copiii p r e t i o r inn~ .  in p v i o m s  i l lo~ q u u m  est pe- 
a m  incidere. q w n  fur-. quorum in rcbus externis 
pceent impiobitos. Es ecclcsiisL igitur illnr excorn- 
mnnicstionh tcln pmipimnr cxtctrbnri ; n a  ullum ad 
eaa reàitum illis m. irisi vclitit illm uxorca duccm 
quibu alnitcimcctur pins u t  rmrtin Vcmiii Iine wi 
fnrtc fien noai potest, jiitlicrn illonini Imiin qnosccnt, 
ct ex eomm (lilipnti condcleintinnc! tcrtiom partcni 
iul muliera ~?voenbunt, qurr libitliiiu m i t  illoruiii 
iriquimls.. Q u d  ri bom prt i t ini~cm linnc lion 
fcmtit. h n m i  ad ~~rolctn mi. in~liciidr natentdaiii 
iIninnnbu~itiir. Et lmtcnrr t a ~ ~ t i  sihi p~icw i~lqnrri- 
tu habcbucit, qiiaiitm jiidcs ccc1ui:mticiis ul Ecclc- 
n i a  tollendam offensioaem srtis esse putabit, ei divui- 
p t u m  cnmen eomm fuerit. 

cap.+ M i w n r i n r c o n r s n n i ~ m  
wtrni. 

Qiioiiua ciacm Swiptum, pictati. juat i t ique con- 
vetlicns eat, u t  matrimonia dnmnentnr, et pm nullir 
Iinlpnntiir, q n s  rel liberi rd orplinni, nec scientibum 
ncc mnsentientibos aut parentibur rut tutorib<u. 
cnticmhnnt, pmcipimua, u t  nec liberi nec oqhani 
uxarca dncant sut nubmt', niai autliorib illorum 
iiitcrctmcnt in quorum ptcstetoto mnt  ; quod d fcce- 
rilit, tala nuptiirs omnino lion valcm suicimuq et ad 
nihilum recidcre. Q u d  i parenta vel tutom in 
pmvidenclis nuptiorum conditioniliua nimium c-- 
vcrint, out in illis pmpnciidii nimium duri et scerbi 
cxtitminf d m ~ * s t i o t u m  ecclcsinsticum confugia- 
tur, a quo partes m m  in biijusmodi difficultatibue 
ngi volumuil, et ejur q u i t &  totam cauajm transi@. 
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*.S. ~ 8 , ~ d ~  -aF& 
&quitut, ut mt8m ~ta tem ponamua k qua noptie 

concludi v i n t ,  e t  tempon daignemua d qua ra- 
v a u i  dcliouit. lgitur farmina cum ad duoùeeimum 
annum plcne pncnarit, vimm mpnsum, rit ewn d 
mnuni dccimum quartum om.ndwi~ fwmiiiam rpon- 
mm, accipcre pkat. NCC ni111oa Iiis3 infcrioma ullo 
niinlo nuptianim particilm ~ g y )  iinimur. Tempm 
vero nulla rint4 excepta ml n?Ielmncltu nuptias, modo 
riiit liujumiodi, ccrcmnniasS ut ulmittnnt6 in bac lep 

. iimtrn cornpmltoi~7. In loco vcl (ut vooont) p d a  
~ 1 1 1 1 ~ ~  Itnc wrvari plwct. i t t  i i  niiimtur ad nuptim 
iii quo v d  rpnJa vcl rpiisucr itihdiitat. Et ri quh 

minister illoir in alio Iwo mntrimoiiio coi~iunxcrit. 
iii pnoml excon~maiiicatioiiis iiicurrct. 

' eonjnnxcrit. p n u .  , mit~moniir.  hie. sont. 
6 ctrcmaair. 6 admittunt. 7 comptchenar. 

Cap. 6. Da prd'ibrndi8 nrptiir. 

Cum in Eeclesiam* spnsus ct spons convenerint ut 
niatrimonio conjunpi tut, si SC quispiam iiitcqicsuc- 
rit eo tempore, cammque afFcmt, out offerre pogc 
dieot, cur iu matrimonio eam non p e i n t ,  et banc 
mm intm menaem pronme eoisecntu~m ae pmba- 
tumm esse spndcat, et nid ita fhciat dsfactunim 
ie pleno pro omui appmtu qui fucmt iii oclcbntioiic 
nuptiamm futunus, ct ail id non oolum ac, scd ctinin 
pro m fidejugorer locupletea oblipverit, tum dcmum 
audiatur, et mntrimoiiium totitnl mcimm difièmtur. 
&cc tamen dilotio quoniam aliqumdn dolum maluni 
h h  potcaf ct fm~~dcrn. ut icitcnm nuvis nuptiis 
locus eau? poait, d tollciidam ostutiaai oniiicm hoc 
ista l e p  pncamctur, ut pndcntc eontrovcisio pri- 
oria mntdrnonii, totum mcnsem exitiim illius c x p -  
tcnt, ncc ad ullns intenm noms nnptim divertant. 
Qum con8titutioacm nostram ai 1evitat-c sua viola- 
verin t, novum3 omne bujusmodi mntrimonium' damna- 
nia8 et tollimiw, et ~ I M > I I &  q u z  ma ruerit lwjus 
defectionis. excornmunicationis pœnmn sustinebit, 
donec personæ satisfeeerit a qua descivit. 



Quorum nntua prenni diqua eiado ti0 extcnuntn 
cet, ut pmmu Vcnorh participa csio noti p a i n t ,  c t  
hoc' eonjngam Intat,quanqum conmm mnbi t u  ox- 
tibrit, ct omni d i q u i  ceremonia matrimonium fucnt 
progioaoum. tamai vcmm in liujiimiali coiijunctinnc 

matrimonim aubeam non p o m ;  dartituitur enim 
aikm pemna beneficio aucipien& pmüb et ethm 
yu eonjiigii ouet Vemm ii nota Ut utrique pet- 
veraitu bre corporh, et tamen mutuiu peràwet de 
matrimorio comenmr, nuptic pwedmt, quohm 
rolentibtu nuiia injiiri. pote& Seri Par est ntio 
corponm mdeficii, artibiu exeruitatomm et en- 
torum, in quibw quoniam hctw nuptiarum tollitur, 
ipar, quoque noptiu detirhi n e ~ 8 ~ 8 8  est. P n e t m ~  
mntrimoniiim dimolretur, ai uni p e ~ n r  de d m  
non eonrtiterit, vel qua fuerit, rd qua conditions frt- 
crit, conditioncm autem hoc in loeo apimur val 
pro libertatia atatu, vel aervitutir 

Cop 8. Que d s m  cror, implé;ont ma!&nmiurn. 

Mutin et audie, qui mcnta condstunt, motzimi 
iiium pcmittimua, quoniom e ip ir  inter ae rolunt.tem 
et  coniianmm testifid poasunt: furhi  rem, niai 
qaabm habeuit Broria intervalla, qoibiu m mir 

ratione mode& W n t ,  omnino mntl IL nuptL mm- 
rnoveadi. Cum hici qui non sunt Chrintima fide. 
Cbristianis rnatrirnonium non instituetur. Nam cum 
l i h  Cbhthos in fide Chriatiana par dt enutriri, 
magnud est metuq ne id. nisi utroque Chripriano 
pa~nte, ita esse non possit. Sed si contingat, ut 
conim qui jim sunt conjugea diversa religio herit, 
non femere distrsbentur hujusmodi penona, sed 
juxtn Pauli doctrinam reapectu Cbriitimr chuitatis 
tnm diu cohrrcbunt, qunm diu p m n a  qua diena 
tdigiono est uns vipero ac cohsbitzrrs suetinebit. 

1 iunt out. 



ert, et turpitudinern multomm fl@tiomm excludit, 
i lh quotiea opur ont, nodo rite Irot, mpeti pro 
volamw. Nea ullm pemnm, cuju~u~que i n t  con- 
ditionir; adnia, mat atatb, a nuptiii rôarcamiu 
Tamen Cbriitirnh faminir que grande8 8unk et 
chte multum provecûe, eondium domus, et illm 
etiam mrgaopere aobort.mur. no oo rclint curn 
do1 eaœn tibw mntcimonio conjunprc, tum quiaa li- 
b e n  ex ilüa babem non podnt, tum quia' in illa 
lcvitate magna rit ct multiplex pmnitaa. 

3 motrimonium. 1 tumque. 1 posaont, tumque. 

Cap. sa Pdygumiùm crrc oilandarn. 
Polygnmiam outcm profligari lcgibus nostria voiu- 

mua, et in eiulem nuptiis d u m  paimua uniim. 
atque dm udcum par; sic enirn motrimonium fuit 
a Deo primo nindatum. Itaque a i  quis plurca uxow 
icceperit, omna paterio~ amondetJ, et d a m  re 
tineat quim ~ m p &  primam, (ai maritom valit ülum 
yyiimme;) ceteda rem, quibue abeundum est,iiigulir 
dotem diipertiat. et Ecclesio prrtemu satiafactt. 
affbctoi iIIa pcena quam judex tanu ocelen con- 
v e n b  existimabit. Tom mulierum. etiam nequi tia 
iupplicio wtigobitur, ai scicntfs nd eundem sa rimm 
contolerint, et d illarum in co mdeficio c u l p  alla4 
deprehendi pmsit. 



APPENDIX E 

Concluao jam motrimonio, ai trûm nx.q eontoti- 
tioom iqjuiic concertation~ocerl~ibtoq contml ip  
luxuh pnvitatua nultiplici~ gouedr tani vol~omc~itet 
esustuant, nt in cidem axiibue eonjup  eommod 
noliut, neo ceten matrimonii jura sibi mutun pm- 
a t m ,  panir impiicentur ecc la iu t i c~  et in d e m  
~dcn COIIIP~~L~I~U~, ct otiam remccntur ad pia inter 
w! crrmmunic~ndo matiimonii officia, modo nulli tdes 
auma inciderink propter qum ipo jure divorLiom 
petere liecrt. 

&p. 12. Mdrimomh w i  d (I &rudis lor wlriJ. 
Summatim Iioc ad omnia matrimonio pertinere 

- vnlumua, ut ri v b  et metur illa coegcht, modo 
tonta hierint ut in vim constantes juta jurii citilia 
hcttitiarn mlcm ptucriiit, oliinino talcs violenter. 
iiuptir distmhnntur, et pro nullis bobntur.  Qum- 
quom difficillitne quidcm et vix b r  diWcultatea d 
mntrimonium irrumpem posnint, a legitim08 omna 
ritua bobeot, et tota perpolitum rit illa forma quam 
ante poeuimua, taruen r ie  ct metua, si ulla ntione 
irrudnt, mntnmonium cx illis expresaum promi 
d i ~ o l v i  placet. 

Clp- 13- tR m&wpr+u d h k  infanha olInC. 
Invetemvit in uxomtn monbus nimium mollir et 

delicata eonauetudo, mam ut pmlem a pmpriia o M -  
b u  ablegent, et d alilu nutriees amuident. Qur ips 

corn plarumque nullio pmbabilibur causis nitatur, 
sed tenen quadam suomm corpomm indulgentia 
fiotl, ut ciibi ipm p m n t ,  et honmtos et n a t u r a l ~  
educationis labnrcs a u b t d u g h t ,  et  cum 1i;rc inhu- 
mana mrtmm et degener ignavia m u h u m  causam 
maloruni affernt, ad officium concionatorum nostm- 
nim nrbitrnmur pcrtincre, matma ut cohortcntur n e  
pmlom in luccm editam inliurnaniter deetituant, et 
benoficium illia u h m m  suerum ncgent, quibus 
p u l o  m ~ t e  bcneficium impartivenint suarum uten>- 
mm ct visccmm. 

' fit 



b p . 1 .  I * p r r r o w c i o r ~ i ~ ~ u n & b œ w  
M0111o11iUM U88. 

Quoniun mattimo~iium est latirna vid cum fa- 
mina conjunctio. magna cwtio dlribcri d o & ~ ~ ,  no 
tala pemm con- jus ct fm d nuptiw .eecdnnt, 
et suum viuculo eolligentur, qualai divine l e p  
i d  bujusmodi convictd iocictatcm ndmitti nolunt 
Nam id U conti~geret< rcgnkn nos~tnim et Eccldus 
in IlIo diuporitaa i ~ c e s t w  contamin~t, deinde per- 
r o n ~  ipsu nehnii congrcuibui tuipiflcata* uecam 
easet in h i  summum odium incurrere. 

cap. 2. Corucuipuinibr (é , 7 f n & n  pid ni3. 
Multipliees comngufuitatis et otanihtir @us 

aunt, in quibur matrimonium coasirtere non potest. 
Primum autem ut i p a  capita eogn~scantur~ consan- 
guinitau in illia intelligotur qui majorilma eiidem 
procreciti auor. guibua n a  genemti mmuh vel p r o p  
gationc aunia et ~aiiguinh o nobiaJ descendwunt 
ALhnitaa rem pet conjuoctionem maria et fœmiur 
ingreditpr. IIoc outem duo api tu  coiisonguinitotis 
et Iffinitatir sic compamtn sunt, nt primom diriDe 
leses, deinde civiles certos4 in utroque geuore graduq 
annotaria iii quos matrimonium intrare nul10 modo 
debet. 



APPCI'FDIX r; 
Cap. 3. j ) i ~ i ~ ~ u r n j m ~  in uwtt~;woniu pmhihmZv qw& #a. 
h u a  hi1 liir gmdibur ccrtuiii jua pouuit br ic .  

xviii. ct XX .  cnpito ; q w  jtirc I I O ~  et aiiiiicm i i a t m  

patcritntut~i ti!ticria i i c c c ~  cal. h'ru: exiim h m  il- 
lomtit ~nliitu~ii  piavcptn vetcris Isrnclitarum rcipub. 
pmpth  fucriiiit. (tir' qii i h i i  ~iiiiiialit,) snl idmn ou- 
tlioritatis pndus lidwnt, y uod mligin noatm d d o g o  
tribuit, lit nulla pssit hiiiniio ptEIIM quiquam 
in illis tillu modo srriis~oiisti tucm. Ttquc pntifcx 
Ibuiaiius illoin i~i i  pic aibi foeultateni aimgut : et  
coiiscicntia.u sims gmvitcr cniisauci;uit, quicuiiquc vel 
e poiitificc Roniano, vcl û qtxocunquc dio. taler in 
liae ausa dispciimtioncs ( u t  vocnnt) conquimnt. 
ITnc tomcii in illis Lcvitici copititus diligcntcr ani- 
mdvcrtcn~luin eot, niinimc ibi omiica nnii legitimor 
prsonns noniinotim cxpliciiri. Nam Spiritua mnctui 
illaa ibi penioiinr evidcutcr et cxyreasc p u i f  ex 
quilus aimilia spotio rcliquoniin gduuua et dif- 
fercntis ii~tcr 3c fhcile possint conjeetmi et iureniri. 
Quemodi~iodum, exemyli eausa, cum filio non datur 
uxor matrr, conrqucns est. ut  iic Rlia quidcm 
putri' coiijucix dari possit? Et ai p t m i  non licet 
uxorem iii nintriinoiiio liatcn?, nec cilm avunculi 
profccto coi~jiige ~iobis iitiptiir eoticcdi possunt. 

id. tcncrc. ' m u s  am. ' ptcrt .  

ut e r p  pfllantur omnm errores. reliqocc nobir 
c l i l ~ i l i c m ( h  8iiiit c t  intcxcndir p n o n q  qux p"bnr 
p ( l u i i m  finibus conjiinckc uunt cum illig p m n h  
qnnnim smn! Senptum mentionem npcdam6 fmiun~ 
Iii quo dilns mgdm mapolicm volumus atkndi ; 
quamm uiin est u t  qui loci viris attribuui~tur. eoadem 
rrinrnus fœniiiiiz msiginri, pariber scnil~cr 1wulwr- 
tionum et propinquitatum pdibus .  Sccunda repln 
est. u t  vir et uxur unam e t  andcm inter se mmem 
11ahre existiiiicntur, ct i t a  quo qiiiquc p d u  coii- 
sonyiiiitntis qiicinqiinm cotitiiigit, codein ejus' uxorcni 
continget nffinitattis grûdu, quod ctiam in contnrimi 
pattern eadem ratiolie valet. Et istis finibus ai nos 
tenebimus, plima non induccmus illegi timas prsoovl 
quam mcrs Scriptum constituunt, ct illos p d u n  
intcgmci ct inviolatos consc.rvabimus dc quibu3 nobis 
Dcus prxcepit. 



W. 5. E a u m i 0  pnronumm in kitkvpdibitarwir. 
In Levitico d i sp i ta !  penanr  citmtar Iiir nomi- 

nilui, mntcr, novorcq mmr, filia filii, filia bliae, m i t a ,  
mrtertcm uxar ptrui, niinii, uxor frotria, Rlia iuarii, 
fi lia ff lii uxorb, filia R l i r  =or*, mrqr irorir Per- 
r o m  rem qum pmtermittit beriticu~ h wnt: 
mcmr, et q r  mpi. ami  runt directa 6% quo- 
n h  omiwr liqjuumocli matmm lac0 nobir .re vi- 
dentur. Et ex alteri p o r ~  filin proneptia, ot qua- 
cunque inth nrnt et ex illu pmereantur; a gnibuu 
quoniam 6üMm aimiiitudinem W n t . ?  n a  ulvtinem 
d e k a  Adjiduntut fntnr 814 mroiii dIh, et 
qcir recta lin= <leaeendrado ex eh proemntur, usor 
filii fratrih uxot filii iororii, filia fntrii uxoris, filitr 
mrori~ uxoria, mror patria u~or*~,ioior matria uxorin, 
Ç l i a  leriri, âliua gloria. maritua mrorh patria, maritua 
mroria mitris, maritucl filh fntris, 6liu8 privipii. filius 
]"ign?. 

2 a. a l~nhcaiit. 4 mtor p t n o  orotis on. 

Cap. 6. Qiie a m u i k a d a  irr I Y ~ ~  dithp. 

Et Iii superiok legis aiikgcgnrsrii gmdun duplicem 
conaiclcntionem Iinbent. ~ n ' h u m  anim non solum 
iii lcgitiniis inatrimoeiis tolcm Iinbciit diapsitioncm 
qualem jm posuimaq sed eitndem in corporum 
i llegi timn conj unctione locum Iiabent. Filins enim 
quo jum mntrern non ptest uxorem t~umcre, d e m  
ncc ptris concubinam Iinbcre pot&, et pater qu* 
~ n d o  filii nou ù c k t  uxorem contnckm, sic ab illa 
a removerc debet, qua filiua est abums. Qua ratione 
mater nec a m  filir marito jungi dcbet, neo etiam 
cum illo e u t ~ p d i  qui filinml oppresserit. Secundo 
ratio2 erh non d u m  btns muitia d i u c  mpnt i t i -  
buu disjungi praonaai quar dixinius, aed etiam illb 
morhiis idem prpetuo vnlere. Quemadmodnm enim 
Iiorribilc fbgitiurn est in vitn patris, fmtris, ptnii. 
nut avunmli, auderc illorum uxorcs violarc, sic p s t  
niortcm illomrn mntrinioihn cuiii illis contmliere 
prcm turpi tutliiicm Met .  

I qua filiurn. 2 cautio. 

Cap. 7. Cogndw ~ r i C a I u  n a  impd;l ~ ~ u p t b .  
Spiritunlig illa qua! vulp dicitur ncrc~itudo, cum 

ncc inducta ait sacris &rjptwia, ncc ullir fulciotur 
eiolidis et firmis nitionilus, mritrimoiiii ctirsum promi 
inipedire non debct. 



Turliitudo tam hotrihilis a h 1  tcriott.1111 mt, tit apertc 
dccalogi pmccpto confessa rit, ct e t i m  vcterihw 
divinia legibus pcr hiosen lath publia populi I q i -  
drtione obmta et coiurpulta rniet ; deniquc junr 
civili etiam eapite plecterctur. Rem igitur &O Cam 
diosan e t  o s ~ i c t i s s i n i l  nin&ribu~ nostris sifi  y1.G 
cniciatu confixaml, ccclcsia&ici jnrliccs nostri non 
debent dne p v M m r  pana dimittem. 

Cap. 2. dliuütri & a<ln&c)io ansicf i  rlaimo<l>purinuli 
snnt. 

Ordiamur ab ecclcai~vurn niinistris quomm ri@ 
p~seipua qu.dm ii i tcpitu,  m o  dchtct?. Ttqi:c si 
quis CS illir adulterii, seor?atioiiis, 3ut inccstim con- 
victui hc r i  t. si polirimr 1131icri t oxnrcin, aiiiiia 
ejus opes ct Ln3 dcvolvcirtur ad 1*ni c t  a l  Iilicrw, 
ei qui sint ex ea, tcl cx diquo prïorc matrinionio 
legitime nati. Si vcro ncc sumi uxorcm nec libcroa 
habeat. orno- cjus f icultata,  arbitmtu judicia. ml 
inter paoprca disl)crticntur. vel in dia pictatia onicio 
mnferentur. Deinde ai q u d  iili Lcneticium fucrif 
po&qonm aùultcrii vol inmtus vcl scortationh con- 
oictua nierit, ex eo tempore protinus illud nmittnt, 
ncc illi potfstv ait3 ullum aliuil nccil~icndi. Pmtcn  
vel in pqrtuuui ablcgctur exiliittn, vcl ad xtcnm 
enrccris tci icbm dcpri~natur. 

Cap. 3. Laieus qwiwalo pni~ndt4r .  

Laicus dii l  tcrii i1ainnntii.p iixari suri, dotcm rcsti- 
tuito ; il~'it~iIc boiioniin uiiivcrsortiiii tliniitii~rii par- 
tem ciùciii uxbri coiiccdito. Yrxtcrcn, vcl iii pcr- 
ptuum exilium ito, vel =rune cmceris c u s t d b  
mancipotor. 



Cap. + Umu ri* niridiwutir N'CU laieoniw ponrorto 
punîcndca. 

Uxom, ex contmh p t c ,  rirni laicoruin quant 
miniatmrum. ai crima adttlterii contra illas pro- 
ktum fberit, et judax adverstu illm prononciarerit, 
dotibua arcbunt, ct omnibns emo1umanQ quo vel 
cd ullo iepi nortn jure r d  consuetudine ml pacte 
val pmrnbo potcmnt ex bonir m ~ b r u m  rd i l b  
dcsccndcm, tum etim vcl in icmpitcmum oxilium 
cjicicntur, vcl pcprtue cnrccrir custoùia manda- 
buri tut. 

&p. 5. Ifi.lm p m m a  bai l  ad n m w  nu-. 

Corn dtcr eonjunx rlultcrii damnatua est, dteri 
liccl,it innmcnti nnntm ml mntrimo~iiam (ai volct) 
1wopdi. Nce onim uquc adco dobct i n t e p  pcr- 
sonn cnmine rlieno prcmi, cœlibatus ut invite possit. 
ol)tmdi. Qeapropter intcgrir pcrsonn non hobchitur 
adulte- cli novo se motrimonio devinxerit, quoniam 
ipe coucwn duibrii Chridus cxccpit. 

G p .  6. M i '  are ophn&m. 
Quoniam in matrimonio suinma conjunctio remm 

omnium et, et tantos amor quantus potest maximw 
cogitari, vchcmcnbr optomus u t  i n t e p .  pemm 
damna& vcnim indo ip t ,  et illnm d se m m  
miimnt, si cmdibilis rncli~rh rita spes ostendatur. 
Quam animi mansuctudincm licct nulla p i n t  ex- 
tcma I c p  p r s c i p c e  tûmcii Christiann charitos 
scpc 110s ail a m  ~tMuccm ptclt.  Quod si damuata 
pmona non' possit ad supcriorcin conditioiiem od- 
mitti, nullum illi novum matrimoiiium conccditur. 



Cap. 7. N m  cqigm aditmfu tao pold  rdkqww. 
M o g ~  rcn aat ct ingcatom arctt totiua familic 

pcrturbationem. curn uxor o rim digtdiitur. Quc 
pmptcr udultcrii rcapcctu. ncmo suom a ac eonjugem 
uitboritata propria mmoveat, et dim dreirif niai 
;udex eccleniutioiu toturn a~umm rito priur cogne 
vent et definirerit. Quod ri fame quiapiam a w r  
fierit, jtu o m ~ e  agendi adrenui aonjugem unitbt. 
Judex outem. qnotiea olterum conjugem adulted 
condemat, dteri dace= pemno likrt.bm de- 
ntinciue debet ad novum mrtrimonium tnmeundi ; 
a m  hm tamen exceptione. certum ut tempoi d g -  
net, in quo mperiorem d conjugem (6 relit) redire 
M t ;  quod a tempore jm rbumpto muaet face- 
tum rd ditad matrimoujum dcsccndare potnt. Et 
hoc tempm qaod judex indulgebit, omnino mlumus 
anni p t i o  vel MX measibw definiri. 

Cum dter ex conjogibuo aufugcrit, acquc nlwlia 
ab dtero, ni pfmna ~ ~ J S C I ~  possit inveniri, Con- 

eiliia, hortationibwi, et pœnia cogator ut ad conjugem 
r runus djungat, et rina cum il10 convenienter vi- 
at. Quam ad rem ai nullr mtione p t e t  adduci, con- 
tumax in BO penona dcbet aceipi, leymque divin* 
ruru et humnnonim contemptnx: et proptcm per- 
petult auceris cwtodiic dcàatur. et d e r t a  persona 
n o m m  potentatcm nuptionim ab cccksinstico ju- 
dice mamat. Cum autem conjunx l non posait olmenr 
invetigari nec cmi. no2 lneulr ollua in Iioc crimino 
levitati rel temeritati mlinquatir, pnmum abaen- 
tcm pemnam nominatim q u i r i  volumus illo juria 
formol4 q u m  viia et malis nppclhat ; quo tcmpm 
ri se lion nrtendcnt nut cjiia nliquis viuriiis qui ml- 
sam ejui vclit a a g ~ ~ ,  juclcx illi licnaiiiim vcl tricii- 
nium indulpbit, in quo preana posait absens ee re- 
~ ~ ~ ~ 1 i t a r ~ .  QUO tcrnlmrc ronsumptn. si r il= non 
sistat et jusha affemt absentie hm diu tmm c a w ,  
dcstituta pemno nuptiarum vinculir liberabitur, et 
liovum si& conjugcm (si vclit) assumet'. DesertiU 
nutem pemooa, ai, judicio jam pemcto novisque con- 
wcutia nuptjih wn, p s t  bicnoii vol triennii rps- 
tiurn cxplctum mi prestatem fecerif in ~tsrnas 
carceris tcnebns detrudatur, et ~ ~ n d u m  m a t h *  
uium plcnimiimo jum voleat. 

1 contumnr. 2 nec. 1 sumat. 



APPCITDIX B 
Chp. 9. m#nliylll pnq&r ciunir k g a m  oyrOir 

jbruati~11). 

Qiuando non auîugerit conjunx. 4 rnilitiam mat 
ti~wcritiirnni niit aliqiiani linlot liujunmdi l@timam 
ct h i r u h m  prcgn'notionb ruio anuwm. et lbfDent 
diu ttom.,nec illiua vol do ritn vel de mu& quiquom 
wrtn ociatiit, logiontut a b r i  conjagi judi, (4 qui- 
dem Iioc nb illb requimt) bieiinii ml triennii aptium. 
in quo ninriti mlitum expcctet. Quo tompore toto d 
non rovertatur, nec do v i h  @t illiun diquid ere 
cxplomti, cum diligenthimo de ea ruent interirn 
pcrquisi tuni. altori coijagi novm eniiccdi nsptiaa 
nqn«ni cst ; cum hnc tarnc~i conrlitionc, prior ut ma- 
ritus si tandom r repmntet, uxor illum mmur d 
BO ireijiinf ai qi~idcni oxtcidcm posait culpa ma 
faetum non ese, quocl foms tom diu pregrinrtw nt. 
Tnntam cnini et hm loiigi ~rnponir nbsentiom niai 
plcnc %mry aquc cum mtiono pssit exeusare. c u s b  
dim in pcrjwtiiruii earccris diniitt?tur, tiullurn ad 
uxorcni mlitum I ~ a h t ,  et illo sccuiidis in nuptiis 
ritc pcrrnancnt. 

Cop. Io. Initnicih'a capital& dimriivm indtmt.  

Inter conju,p si apitalcs intcrcdant inimicitia?, 
tamque vebementer exarserint, ut alter altemm aut 
insidiis mt venenis oppetnt, aiit diqua vcl ;rpart,'~ vi 
rcl occulta peate vitam velit cripem, qunmprimum 
tan bombilc crimcn ritc iii jiitlirio ~wolntain hicrit, 
divortio volumua Iiujosmodi pmnos  distrahi. Mnjo- 
rem enim conjogi fait  iiijurinm pcnona  quæ inlu- 
tem et vitam oppugmt, qtinm ca qiin cx consuctu- 
dino se conjugia cxiniif m t  corparia sui pt~5tntcm 
&cri fikit. Ncc iiitcr illas ullirni coit.sortiiiii~ cssc 
potest, inter quo8 capifde periculum cogihri cœpit 
et metui. Cum igitur una nori ~msint' csc, juxta 
Pauli doctrinam matnmoniurn2 dissolvi par est. 

1 unr pomnt. 



APPENDIX B 
Clp. t 1. dlda t i ~ ~ l d i m t  & hndm ck'diunn 

incfveir. 
Si rir in uxomm urriat, et rccrbiktern in ea ni- 

niiirrn ' hctoriim et  vetkrurn exproma& quam diu 
s p s  d o  ylwabilitatia at. cum ilIo judeir oeclaimti- 
ctii qat,  nimiam feroeiam objurgonr; et si non p t m t  
ïnoni ti8 et bortotioiiitur profici, piguoribur o h t b  
aut 6dcjl~~)ribas tuxcptio, cum a v e m  compcllot do 
nullo vehemente' conjugi infcrcnda injiirh, ct do illo 
tractando quonido mntrimoiiii intima coi~junctio p- 
stuht. Q n d  si no pignoribus qoidcm mit fidrjils- 
r i b u  coerccri p t a t  maritua, nce ~ p c r i ~ ~ t c r n  d i t  
isto modo d c p o n u ~  tum apitdem illam conjugis 
inimîcuni esso cxistimandurn est, ct illius vitam 
i n f a m .  Quapropter ditortii rcmedio priclitaiti 
sicnirrendum erit, non minus quarn si- vita manifato 
fuilast opyugnata. Nec tamcn prabrea juria dcmptn 
estoi potestos cocrccndi mores quibas moàh opnr 
furrit, si rclcllcs, contumnccs, petulantes, acerbe 
sint et improbo ; modo mtionir et quitotifi fines 
mariti non epdiantur. Et cum in hoc, tum in* 
supcrioribug dclictir lioc tencri placct, ut mluk 
persona noma (si vclint) nnptiorum conditiones le- 
p i f  convickc vccm prionim criniinum rcl c x i b  
pcrpctuis, rcl atcrnr carceris custdia plccfantur. 

J nirnia 4 ~ ~ I ~ c m c n t i .  1 et. in his sup. 

Cap. I 2. Pamz ~nlc~tiottw. nin' papetua &, ditmiium 
non irdlsct~nç. 

Si minom quadarn contentioner aut offendone8 
obreprint in matrimonio, Pauli rntentia modem 
trix m m  eme dehet, ut rut uxor marito se recoa- 
ciliet, quod omnibw p n m m  ct hortationum ordi- 
iiariis et extmordinorüi viig pmcunui debet, aut 
ab3quc DOYO conjugio mancat; id quod et viro pariter 
fsciendum statuimiis. 

Gap. 13. Pmptutu m o h  mn tdlil maiti,miw. 

Si forte conjuym alteniter perpetuum diquern 
morbum contmxerit, cujus nulla levntio possit3 inve- 
niri, tamen matrinionium in omnibus Iiujusmodi dit- 
ficultatibus pcrdumbit. Quoniom hoc unum crie 

debct pnccipuum et eximium matrimonii commodwn, 
ut niutud mda mutuis cniijuym oficiis ml& leni- 
rique possint. 



. Quoniam mpo magnnm controvoiaiun haôent et 
longiuimi mnt temporia l i ta  adulteriomm, venefi- 
cionam, capitalium imidimm, et male tmctationir. 
vit  uxorcm iiiterim lioriestis et convecIetitibua ini- 
~riuiis ~ l a k i i b t ,  lialit3 mtiol~u tiigiiitntis at cuiidi- 
tioiiis iii quo ait. 

C ~ B .  15. POM /& ttcc~wlionU. 

Multocuin libiiliiia Iiii,juninodi purituin Iidn?iit, 

ut nova rubiiiilç iiiatriiiiotiia coiiwct~atur, ct ad 
vnn'u ororea devohn, eoiicupiamnt. Qiiapmptor 
f a l a  itinoceiltitur aalunriiins atruciit ailuitcriorutn, 
et oliomm Iiujua geiieriu ctiininum, nisi scclcribus 
illumm ruppliciorum accrlntate ft~crit occornum. 
h q u e  ai vir uxorcin dul teni  vel vcncficii m n i  
fecerit, et post causa d n t ,  dimidia boaorum p~ 
ad uxorem lievmtur : nec in illie vendendi, distra- 
hendi, l e p d i ,  permiitmdi. donamdi, vel nlicnrndi 
qumiique mtioiic jus ulli~~ii  I i n h t ,  iiisi uxor in id 
consentint. Et uxor ex dtcra parte. si maritum 
dulterii 1, roneficii, cnpitnlis injuria.  vel mnla tnc- 
tatioois postolaverit, et Iitem amittnt, date primum 
arerit ; deindc arlwitur amiii emolumento, qtiod jura 
per mantum debuit d illom pcrvcnirc, nisi mari- 
t u s  ilü iipnte voluerit nliqiiid nsprgcre. l'ost- 
rcmo matrimoiiicim iiitcr illir itz n t  crnt iiitcgniin 
conservetu?. 

Si non conjiiiix conjupm, ml riltcrum cx Iiis 
oxtcrno qudam pcrsonr rciim tûcirt, ct iii judicio 
succubuerit, oeclesi~ticus judcx illitm arbitratu suo 
magna tamcn et acri pQno fcriat, ct ctiaan cotijugi 
=tisfaciat cui rlamriiim cletlit. Ilcniquc rnliin~iihto- 
reg hujusrnodi nec ad Imlcsimi rcdtxiit, ncc admit- 
tantut ad smmiiicnLa, nisi famm c j t ~ s  pcrsotiiic, qiimi 
calumnia ct mcndricio d c ~ ~ c c o ~ v c n i i ~ t ,  plcnc rcsti tu- 
criiit quantum possunt ', e t  pœnitentia acelere digns 
~wrfiiiicti fiicrht. Et 113s iii Iioc pncre p n m  omni- 
bus sivc laicis sive clericis communcs esse voIumus. 

1 ndultcrii, v d .  
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(*ap. i6. M i d i  mdsiirir d odulkn'ym. 

Si innritus uxriri nunocir aut autlior ulla ktiona 
fuwit mlultoril cammittcittli, (lomnnbitur illa quidom 
adultetii, mi et mnritui lcnoeinii rail pmnunciabi- 
tur. ot matnmoiiii conjunctione neutet libenbitur. 
Q u d  ct da uxom dmilitcr intclligi voltirnoa. 

Cq,. 17. Qwpiou1nnprodukrn'am&inrbopv 
m*. 

Si penona que furrit dulterii ccmricta, crimen in 
dtem coajoge p i t  idem ostenden?, et ortenderit, 
~"t~quam conjunx ml tiovai nuptios diverterit, utri- 
uque conjugii e u l p  p u  in parer incidet pnm et 
prius inter illos finnum mpiebit matrimonium. 

Chp. 18. lzsuptato~c~n f-m ad-i gw 
pcrricr #a. 

No illi qnidem judicnm' eccledasticorum dili- 
pntiam subterfÙgcro dcbent qui rcceptatorcs mnt 
oilultcromm 3, out ilIomm flflyitio op, opera, vel 
coi~silio quneunqito ntionc pracurnnt. Quo in p e r e  
mif cxcmpli GUI- qui domum aduItcris acientea 
expcdiunf val locum qunlcmcunqoo. qui iennonnm, 
litcmrunt *ut muncrum. eujuscunqor pneria dnt 
iri tcmuncii. Quapmpter omnem bominum bujus- 
modi f-m que cœnuni ndultcrii quaminque parte 
coininovrt, ccclcsinsticia pcenia et nrbitraiiir etiom 
jiitlicis constringendum cssc decemimus. 

judicium. ' dulteriorum. 
nurncrum. ' hominum m. 

Menare eocietas et thori solebat in certis criminibus 
adimi coiijugilus ; sdvo tùiiicii iiitcr illos rcliquo 
nintrinioiiii jurc. Qua coiiatitiitio cuiri r cricris litcris 
dicna ait, et niaximam prvcrsit~tcnt S3h3t.  CL ma- 
lunim rnt i l im iti niatriiiiu~iiuiii coiiiliortavcrit, illud 
authoritatc iiostm tottirn aboicd plmct. 



Clp. ao. I d a 8  r( mrtktionu laiopnir p m d o  
punianlu. 

Incatur omnir l, nomiriath autem ia loi pnmum ad 
grulum ueendit, afhictutur pafno w m p i t e m i ~ ~ i r  
Deinde ieortationa et vagr l i c e n t i ~ u e  iiiidiner 
omnir gentri8 mngnt) mpplicionim .e6tbitab am- 
prehendantuflut tandem oliquondo rndidtui cxrgno 
iiortro cxtirpntur. Fcelcaiastici igitur jutliea dili- 
gcntcr evigilcnt, lit quumnquo F m n m  et cujua- 
cuiiquc lcxur flngitimh ct itnptiri~ libidinum con- 
gmsibua implicnhr in excmimunicationcm cjiciant, 
nisi maturc nioiiiti nsilnicritit. 1% tic& m il" cor- 
mxcrint, hmcn p i  hlicc cogm tiir IG-clraio oatiufhccm. 
Paterea deccrn librar in p u p r u m  eirtnm Ecclerir 
mrc piopriam imponont, vcl si miiinrm illorum fml- 
tata sunt, tmtutn iinpoi~mt quaiitum do bonis i h  
mm commode dctrabi potest. 

Cap. ara Fitiw won &yitimw pmu& ril WIU. 
Filius cr adulterio mroeptm, ant ex eimplici 

rortatione, quemaàmodum appcllmt, potris impnrir 
Jntur, ri quidem i inveniri poteri+ Qui si non 
pterit en& mater saum ipsa fetum proprib impensb 
mstentet. 
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CI. F.c.Ilolct yra & n i a  uhiroriikkr oœiüerrdir. ycr 
pm, d qribu ri*l d e &  

Nnlb i~poetcnini hcoltri min t idu lp th ,  ptn IM&* 
monio r l r p o  triru Inoinwum dcnadntbe  jasta I t b  
pbÜ= liturgk i u b  quoilit cekhah ,  ja quunvh 
p~mnam jtiiirliCt~k.wi ccrl&ticam arerrooctm. -4 
p ~ ~ i k !  ulk ml& milri iwuine riLi mdiintm. nisi 
Cuitui~i p cn. qui qi*rolnlr*: audorilatcfir OU-te 
h.) (UT 0omu1ii4iricltu ul famlbteii, rr4 d c  pkos, p 
uci i iq ihpi ,  ct q k i l a n i n i  tKnriœ gmnmlm aut r d r s  
riicuilr., px &ukr qiiritcuilitntir, rcl oriliiiarioi q i b  
plcm jririwlictiimicni do jum m i t e r .  r.C im pcr ol'm 
eocimlcar; ichlac duntnxnt illrutrk ne clam mditiooh 
Iioiniiiite4 rur nmpwtitc juriuücrioiii uiWitir, inter- 
+ta sciun irloocs cc ~ ( l iucnt i  ciuthw~. te 

DKÉ. a u h  mirlitioirm h r c  complcctctot. Prime, 
qwil t c m l w ~  jruk?ni dilicrwtirinu cudcauitc nulluui 
&it iqmlinmf un1 nr iiwc pmxoiitnstui. caairingui- I ;  

nirniii. &ait& rcl altr*riur CILUI~L* cujurunqim da juro 
pmhibils. quai dictai ii~atrininriio arrurrcre, rut obrtors 
p d ~  Secundo. qua1 iiulh cnntrorcrria, lii mi queel .  
muta mit rtl pciulcot iii iiliqiici hiria carnm ullo Jdla 
d c i i d e o  q w r  di4 [un amtncto rc i  mat riniooio dter- am 
u(nur clicroirim pni~ini  mi111 dia qua* prmon& Tertio. 
q u ~ l  pmntun~, maIo siiit iii vith, vcl nlw tutomm Uvc 
gukmunun niunrm r?rlirerniai cotucilrum lue in puta 
obtinuerant. Poatmno, qaai diitum mitrimooium in 
d e r i i  p m & i i i  w l  eapclia. a b  coiitnbentium alteris 
eominorprur. et non .I'i irlquc ~iublikc io hcis du* 
later bonr octavana et dualecimom eiuibunt mie- 
aitui. 





CtrtII. k d i o  in jndkm murra prb~lissa delinqu~~~tcs. 

Quobi quis judex mtcnriam nepanrionia, r u  divortii 
tderit, et prirntiim ornnio noii pmstitcriC. per annlim iti- 

tcgmm ab esecutione officii wi pet uchicpismpm. ml 
cyiwapn di-nuni mqmidctar. Et wntcntia r p - 5  
rationia, con- fonmm pmlittam [nt& pro nuih 4 
omnern jurh c i r i u n r  Iih*biiur. ac s i  omnino I r i b  non 
fuimet. 

Tn dl ratemeta ~ e s d  o o l ~  for diroi# rad w- 
d o a s  Lbro d œmrcr,thm rhJl k a a r i t h ~ d m -  
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daeiathmdcput. of~nemriiwirhoneno-to a~varrbq "bLw 
the arclusion of di orhcrs on cirber sid~, Qt & (IOJS), 
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4s G 1% G. a pferred in the 6iiowing Tabk. and 9 

P ~ d ~ b e m r k v i ~ c h c Y L ( L  -$I 
%,"=); cbc 'udgemcat of& Chluch o f k i g h  roui &on a ("rad4.cucr <hc g-g- 

""" 

A TABLE 
O ?  

KINDRED AND AFFINITY 

This Table d d  k in cvey Chluch publidy sn up 
and &cd at Che charge of rhc P d  

c~,Q..G-:  3.  No p o n w h o  Y undcrsixncnyeinofage 
x m. z. XJ: 
L w .  r lr :  rhd muy. and di marriaga purponed CO bc mide 
~ c r  2-v k b e r  pcpenoar eirhcr of whom is undcr r i n c a  
~ n .  m9.r r- yein oCage are void. 



A3PEITDIX D 
XXXIX 

Of the R~imbrarics to the Siibrization tf Matrimot~y 
(w). cm T SM bc the dury of the MinUccr. whm applica- 

j t  (X, iv. J. 3): 
r+ ni, I tion b nide for Buuu of Matrimony n> k p u b  

luhed or for Macrimony CO bc sctlctiuiizcd in hU 
Cliurch. cither m satùfy himelf ditt the rwo puron, 
who dairc to be marricd have k e n  baptued, or in 
an appropriate case m rcfcr die mana n, the Bishop 
as providcd in CANON xxxvrr, and in cvony asc 
to satisly hinuel€ char rhcre is no ochcr impedimcnt 
why such pcrsons should noc be joincd togcther in 
Mammony, and co e x p h  CO chcm die lifé-long 
n a m  O€ the bcnd of Chriscian Marrbg and dre 
nad ofGod's gncc in ordet rhat dicy rmy discharge 
ariglil char obügaaonr as nimieci pcnonr 

i a o ~ ,  G- iaq 2. No licence for the cclcbnaon of Maaimony 
101. IQZ wirhout publiaaon of-buuu s l d  b c c c c d  by u i y  

ecdcsiasciai audioriy d e s  one o f  pvricr ihill 
malce oach or solemn dalanàon chat bo& of such 
parties have been baprlcd. and rhrt k ù no im- 
pedimait ofconsangumicy, a h i c y  (as by the Table 
in W o n  2 O~CANON xxxvri~), or o&er hwh! 
cause m hinder the said d g c  ; and, funba, chat 
there ir no suit p d i n g  in any court muching my 
mnaur of  mage of eidicr of the said &es 

wirh rny orhec; and. fmhcr, dut, if minon, they 
have obnincd theset0 such conxno as are by iaw 
required: Pmvided always chat pcnons having cc- 
desiastical authoriry co g m t  such b c c r  miy wirh 
rhc Iove o l  the Bishop but noc ochcrwirt grnt a 
lirmce whcrc only one o f  die p y r i a  is bpprutb 
but no pesons Lvbg such îuchoriry SUI gram 
a licence whcn c i k  of die p y r i a  ha bcen pre- 
Piously marricd CO rome othcr pmon who is sa 
living, cxcept as provided by CANON x x x v ~  

A N N S  o€&<rlnony niay lnwfdi be published B in d iihurchcs and ndhpch w ~ C ~ E  Macriinony 
m y  be mlernnizcd. 
2. N o  Minicccr shd bc obliged to pobürh rhc r t l l .  

Banns OC hilcrimony bccwccn any persont wham- L 7: Wyml V. 
D n M  md Wnvrr 

eva, unius thc pesons CO be marricd s i d ,  wvcn (ws). 1 cia W. 

&ys i c  I cuc  bdore the urne rcquired for the fint a'PP '"" 
publication of such Banns rapectively, dclivcr or 
aiw to bc dclivcrcd to such Minisccr a nocicc in 
w-g, dacd on rhe &y on which the urne shail be 
dclivcred. of th& m e  Chrisriin nanies and sur- 
nanm, and of the house OC houes of thUr respective 
aùoder. and of the âme during which they have 
dwds iababited, or Iodged in such houe or ho= 



J. Ail Danru of Matrirnony s h d l  be pubbhcd by ta,. cua u: 
the otfciaû~ng Minisicc froiii a Rcgistcr UooL of B.-. ObG. r /  

-u0b r /  
Bantu, ui an audible n imcr ,  in die Church or A(-, mbric: 

Chaprl Wonging to such Puirh or Ecdaiutid Murirae An. ##a), 
a a, 6 :  Manu(le 

Diaricc whercin thc yrnons CO be n ~ m i c d  rhaii  nus 19ra 
dwell, or, in addition to such publication, in the m. t* S. 

Cburch or Qpel of the PMh or Uuiutical 
Disciet w h d  die nama of the nid pmons or of 
cichet of &cm arc cnccrcd on the Church EIcmrd 
Roll (alhwgh ncicha of the nid p e ~ m  dweh 
in such P d  or Ecclcsiastbl DEPict), accordhg 
to die f o m  ofwods prcsuibcd by die &bric p d -  
Lig the O f k  of Solamhaon of Macrimony con- 
ained ia the Book of Cornmon Praycr, upon ch= 
Sundays p t d i n g  the S o k ~ t i o n  of Macri- 
mony. dMng the tirne of moming service, or of 
evcning rcrvicc (iithac k no moming ruvice in die 
Church or Wupcl upon die Sunday upon whkh 
Baans s h d  bc a, publishcd), and rCm publiarion 
rhrll k dgned by the OOciating MYiimr or by 
rome p e ~ n  wida his direction. 

(A) by  r Minirter u wme orha service u which 
B ~ n i u  of Matrimony mry kwfdly be p u b  
Iishcd, or 

(B) by a kyman, buc in rhc la- case ody if the 
following condiaonr arc complied with (chat 
kmsay)* 
(i) su& pobliocion mun be made during 

the course of a public d i n g  amhorLcd 
by <h Bishop of a portion or portiopr 
of &e i e e  of Mo&g or Ev&g 
h y a ,  such public d g  bcing u the 
the hour whcn the service as which it 
ir us& m p u b u  Bans t commonly 
h& unius the Bishop shd  auchocizc 

(ù? the Mtiincr ofrhe said Chur& or build- 
ing, or somc orhcr Minism nominarcd 
in th bebilf by the Bishop. mut, 
before die fmc of such publiaa'ons. have 
made or auchocizcd to bc made the te- 
quisite c n q  in the RcgLru Book of 
Dams of the said Chusch or building. 

5. Wlicnevcr a Lyman shdl have pubLished Banns BU<N d m w  
of M;rminony hc shd sign chc Regincr Book of 'Ph* 

Banns. and r cetifare of due publiacion of such 
Bans .  signcd by the Minisrer of the Church or 
0th- building in which die publicuion sLU hrvc 
hem m d c  or by mine Miniscer nominad in riut 
ôchalf by d ~ c  Bishop, shd  be equivdent CO a likc 
ccmf;otc given by a Minirter who hrr pubhhcd 



1 spccial liccncc 'for tlic ~olcniniLtion of Maui- H ~ L V U ~ . C S I  
( t o m r d o n  fiom 

monv witliout thc publication of Banru at any con- R- fncriot~). 

r The Archbirhop of mch Provine. and ththe (iit,,. 

Bishop of cvery Diocac, nuy gmnc a cornmon -7:fyid. 
p. a74 : W. 

l iane for rbe So~cnmization of Maerimony wichour (i sr 1-41. r i  HUL 

the publiaaon OC DINU u a h3WfYL <ime and in VUL t a :  (bstwa- 
tioo6oIuRomrn 

a I rwM place witliin hic Province or Diocsc u die -1-h I* 

CYC may k; and che Archbirhop of Canterbury may 
gram a ammon licence for the urne rhmughout aii 
England. 

3. No common licence undcr çretion 2 of cbir wrr AR 

XLII 
Of the Sofe~rinization of Mulriliian y 

tr cuifi cra r N o  MtiLm rhill cclebrae Maaimony bccwmi ' * 1 :  any p o n s  Mrhout r licence or &% p t c d  
L p d  PP m. ut% 
~ t r : ~  by ruch pasou as have mdioricy so to do. a- 
) ,  rhe Ê- of Manimony bave fun b a n  p u b  
0.c.~. O&.i hhcd on &cc scvcral Smdays in the time of  

p k u ,  or of eilhcr of hem. are entend on rhe 
Church Electoral Roll. dchough ncirha of the said 
uamcs dw& Li such Parish or Ecdaiastiai District. 
4 

hf-iw A& 3. In di cases whcrc D m  h a l l  bave b e a  pub- 
1#Sj, t. % Iished, M a k o n y  SM be cekbnced in one of rhc 

Parish Churchn or ChnpcL w h m  ruch Banns shdl 
have ben publlhcd. and in no o h  p h  w b  
socver savc undcr the satutory proMionr in this 
behdf for the cime b&ng in forcc 



4. In the cue of Mamiiiony to be alcbnted o c p .  o l ~ .  4 
S.krriiirlrn af 

afrer thc publication of Daims bctwccn w o  pcr- 4uiœœp rdric: 
SOU dwding in difircnt PINher or Ectlcfiasticd â. i ia i .  

r a: Mamage Discrica. thc Minisrcr of thc onc Puirh or Ecciaiu- M euurr. 1914 r i. 

tial District da l l  noc pmmd m cc1cbntc Ma& 
mony bcowcaa two such pcnonr without a C h -  
fiatc of the U ~ n r u  bang thricc &cd from the 
Minisecs of hc ohcr Parish or Ecckuiasad Disaict; 
n a t h a  s i d i  any MMtiirm pmcccd to cdebnce 
Marriinony aftcr tlie publication of Duuv benweeii 
cwo paronr in the Church or Chape1 of a P d  or 
Ecclcsiasad District whcrcin the nama of the said 
penoas. or of ah- of than, are cnmed on the 
Church Ektod Roll (neilha of diun dw&g in 
such P d  or Ecdcriuacd Disrria) without a 
c&e or d c a t e s  ofsuch ochcr p u b h a o n  of 
Blani 60ni c r q  Minttcr who has pubhrhed the 
3110e. 

5. Whcrcva Mammony dull noc be h d  mrh- k. pl. 
in chcc monrhr &CI die conipL<e pubüaaon a. AU. 0.19: m6.h ~ u n i ~  1% 

of Dams, no -ter h a l l   rd m ccicbmte 
rhc nme  und the Banns have bem rcpubhhtd 
on <hrcc vvml Sunbys, unlcrr by a kencc or 
caàficao g r a n d  by such pcrsom as have authoncy 
ro m do; and, wficutv~~ Maaimony SM no< 
bc M wirhin c h r u  m o n h  dm the g ~ t  of a 
Lcma or d a u ,  no Minirtcr d d  p r o c d  CO 

celebnre <he n m c  und a ncw licence or cedan 
shali have bem obPiacd, unies && t6c publiclaon 

in the dianoon, nor in any private phce, but m the 
Church or Qpcl of the Puirh or Ecclcsiastid 
District, whacin one of thcm dwclt. or whac the 
nunc of onc of rhem is atercd on d ~ e  Church 
Elcclod Roll, exccpc chey have a s p e d  licence 
fiom dic hchbishop of Canterbury. 

7. Every h k r k g e  SM be roIemnUcd in tbc 
praaicc of w o  or more crodiblc wimcacr baider 
the Ministct who shall cekbnte the same. 

8. Whcn Mauinony is m be olebntcd in uiy 
Church. it belongr to die Minitta to decidc whrt 
music s h d  be playcd* whac hynuu or anthanr shaii 
be Sung, or w L r  bMrhings or Bowen shaU be 
placd in or about the Churdi for the occasion. 



Jicrcto dic &vice for die Soleminrion of M d -  
mony conmincd in the Bock of Cornmon Pnyu, 
Jlt Ministu of che P d  ot Ecclctiucial DirtM 
whcrcia sd pmont dwd, or whae die name of' 
one ofthem ir e n t d  on the Chur& Elcetord RdL 
&y. if he ut fit, pcrform <hc yjd YMC~. wkh 
appropriate modifications, in dic C h d  ot Cbrd 
or in any odier phce wkhia his Cure, without rhe 
publicarion of Banm or any licence or c d a t e  
aurhoriPng the M?rrkge: Provided howcvo. fine, 
h t  rhc Minista be ddy d e d  ofrhc con- 
ma; and, rcondly. tbrr he bc sacïsfied J u c  chcre ir 
no hwtül impedim~t to the Marrhge oC&e p h  
and chat neirhu of rha.n has bca r ~ o u r l y  d 
CO renie ohet pmon who is stfl living; bug such 
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"THE MARRIAGE OF DIVORCED PEOPLE IN CHURCH" 

Tfle 1971 Root Commission on Marriaqe, Divorce and 

t h e  C h u r c h  concludea t h a t  a change i n  the Church's 

discipline could be justified if there was ev iàence  of a 

moral consensus in favour of it. For the last 14 years w e  

have sought in one way or a n o t h e r  to build such  a 

consensus, and it is now clear £rom the l a t e s t  

c i i a c u s s i o n s  in the dioceses, in the House of Bishops and 

in the General Synod, that it does not eïist. 

The 1981 v o t e  in t h e  General Synod  to the effect 

t h a t  " t h e r ê  are circumstances in w h i c h  second marriages 

may t a K e  place in c h u r c h t c  was in my view more an 

expression of Erustration t h a n  t h e  a d o p t i o n  of a new 

golicy. The hollowness of the vote, and i c s  inherent 

arnbiguity, have Been arnply revealea by tiie Church's 

inability to agroe how to inplement it in practice. 1 ao 

nct t he re fo re  reqara it es offering us any aore than 

ninimal guidance in cur present d~lemna. 



The Synoàls clear rejection of al1 at tempts  in 

February to change  t h e  existing Convocation ru le s  means 

t h a t  these s tand  as the only agreeà expression of t h e  
6 

Church's mind concerning the marriage of t h o s e  who have 

previously been divorced. Nothin9 t h a t  the Bishops went  

on to Say in their report  to t h e  Synod about the lesal  

r ights  of clergy i n  the matter, must b e  allowed to hido 

t h e  fac t  t h a t  the Church s t i l l  o f f i c i a l l y  discouraqes 

s u c h  rnarriages. 

The recognition that some clergy w i l l  use t h e i r  

freedom under t h e  law more e x t e n s i v e l y  t h a n  they have in 

t h e  past, is no more than an aamission t h a t  f r u s t r a t i o n ,  

disappointmenr a n a  t h e  soc ia l  pressures b u i l r :  up by  t h e  

1981 v o t e ,  will inevitably have their effect. The Bishops 

were aware of the dangers of a n a r c h y ,  also of the 

feelings of unfairness which dif f erent policies in 

different p a r i s h e s  are likely to engender.  Hence t h e i r  

of fer to give advice .  Eut 1 w a n t  to stress t h a t  it is 

a d v i c e ,  no t  an invitation to use a loophole  which t h e  

Church did n o t  intend should exist, and which it has 

nevor officially sanctionee. 
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T h e  m a i n  g e n e r a l  advice 1 would ~ a n t  t o  o f f e r  

c l e r g y  on this particular option is: 

1. Recognize t h e  divided s ta te  in which  recent decisions 

have left t h e  Church, and do not use your legal  rights 

in a way which vil1 create manifest unfairness, and 

cause embarrassrnent to other parishes. 

2. Observe the proper residence qualifications for marriage. 

Failure to observe t h e s e  m a y  in some cases put a 

question mark over the l e g a l i t y  of the marriage, b u t  

it v i l 1  almost certainly also cause deep offonce in 

the parishes frorn whlch t h e  couples corne. 

3 .  The ciearest cases j u s t i f y i n g  a second marriage in 

Church are t h o s e  i n  which a n u l l i t y  c o u l à  have  been 

granted in respect of t h e  p r e v i o u s  marriage had the 

lawyers given appropriate advice. It is n o t  f o r  us tu 

s e t  ourselves up as nullity tribunals, b u t  it seens to 

me t h a t  there are a few cases in w h i c h  t h e r e  is no 

real a o u b t  t h a t  a nullity coula have  been o b t a i n t à .  
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4 .  A u s e f u l  g e n e r a l  principle is that t h e  f u r t h e r  a divorce 

l ies  in t h e  p a s t ,  the less persona l  and social w e i q h t  

it i s  l i k e l y  to carry in relation to a second 

marriage. Legal obligations r e l a t i n g  to a iirst 

rnarriage, s u c h  as t h e  care of c h i l a r e n  and f i n a n c i a l  

arrangements, are a n o t h e r  i n p o r t a n t  factor t o  take  

i n t o  account. 

5 .  For specific ativice o n  inalvidual cases,  c i e r q y  should 

consult tnerr area bishops. 

M y  hope is t h a t  the ioophole will oe useu 

saaringly, anà that generally w i t n i n  t h e  ùiocese w e  s h a l l  

rnake a positive responsr to tne p a s t o r a l  neeQs of t h o s e  

ranting to marry a g a i n  t h r o u g h  a liberai use of services 

of prayer and deaication i o l l o w i n g  a civil marriaoe. 

It seens t o  m e  tha t  the service h i t n e r t o  used in 

t h e  aiocese  for this purpose 1s nuch too negative. 1 a m  

ïherefore circulating i o r  tenporary  use copies a i  a 

revisea service w h ~ c h  1 hope wiii make che dbo ie  occasicn 
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seem more attractive, joyful and emotionally satisfying. 

The Aouse of Bishops vil1 in due course b e  i s s u i n g  a form 

of service prepared 'Dy the L i t u r g i c a l  Commission, but 

this is s t i l l  in process of revision and we may n o t  have 

it in its final Farm for aoout a year. 

Such services nave corne in for a good cieal of 

critlcism as b e i n g  hypocritical. They are ,  of c o u r s e ,  a 

compromise, b u t  a compromise may be the b e s t  one can have 

when opinions are dceply d i v i à e d .  1 therefore a s k  t h o s e  

who have been wary of such  s erv i ce s  in t h e  p a s t  to t h i n k  

a g a i n ,  and ask themselves whether this does n o t  o f f e r  the 

ôest way forward. 

As 1 see it, to understand what s u c h  a service  is 

saying about marriage it is important t o  à i s t i n q u i s h  the 

two elements i n  any marriagc s e r v i c e ,  t h e  personal  

element and the public element . 

The persona1 elernent 1s  what the marnage means CO 

cne couple t h e m s e l v e s .  They n a v e  Secldea on Ir. They make 
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the rnarriage. And they look CO the church for t h e  

p e r s o n a 1  support, care and religious a e p t h  which the 

ceremony in church,  in one of its aspects, represents. 

This is dhat a service of p a y e r  ana àedrcation can 

provide bo+h Zor che c o u p l e  ana îor the fanily ana their 

f rienas. 

a u t  e v e r y  marriage is also a public w i t n e s s  to tne 

church's teaching on marriage, and t h i s  is the level on 

w h i c h  a second marriage a£ ter  uivorce c o n f u s e s  t h e  

message. In refusrng actually to  solemnize the marriage 

t h e  chu rch  is saying t h a t ,  i n  its public a s p e c t s ,  t h i s  

particular marriage f a l l s  witnin the provisions made oy 

the S t a t o , ,  not those rnaae by che Church. This is n ~ t  t~ 

condemn ~ h e  couple, n o r  i a  i t  to imply t h a t  a s e c o n d  

marriage 1s  somehow i n t e r i o r  ln terms of ~ t s  p e r s o n a l  

quality. No human r u l e s  can set limrts cn Goà's power to 

forgive, and recreate ana maKe the new w m e  be t t e r  than  

cne old.  But nowever gooci its quality, t h e  o n e  i h i n g  a 

s e c o n d  marriage cannot ao 1s to w i t n e s s  p u b i i c l y  ta che 

permanence of mzrriage. 



It seems to me ~ h a t  services of prayer and 

ciedica t i o n  provlde a means of drawing t h i s  d i s t i n c t i o n .  

Through them w e  Say to t h e  couple, 'You nave made your 

choice, an8 w e  now ask  God to b l e s s  it'. A n a  we Say to 

the world, ' T h i s  is a personal choice w h i c h  w e  respect 

and bless, It witnesses to t h e  reality of God's 

forgiveness  and to o u r  hopes  for the future? but it 

cannot by i ts  very nature uritness t o  the Life-long 

character of marriage? so we ao not a c t u a l l y  solemnize 

it' . My experience is t h a t  when t h e  aiscipline is 

sxglainea i n  these terms, c o u p l e s  reaaily take che point, 

and f i n a  great help in t h e  services. 

1 have roferraa to a l ibera l  polrcy rn the use of 

sucti servrces. 1 s2e no reason why they shoulc i  oe 

confined to regular churchgoers. 

My hope is that t h e y  can be used as a pastoral 

opportunity to n e l p  people  who are often in desperate 

neeà ta work tiieir vay throuoh p a s t  traumas ana to find 

some reassurance about tne future. A liberal policy w o u l u  



no t  compromise the chusch's w i t n e s s ,  f o r  reasons 1 have 

already stated. But it would avoid the i n v i d i o u s  

d i s c r i m i n a t i o n s  between couples which w e  such a n  

ob j e c t i o n a b l e  fea ture  i n  t h e  earlier rnarr iage proposais . 

1 can see o n l y  t w o  major reasons  fo r  r e f u s i n g  a 

service of prayer and a e d i c a t i o n :  

when the divorce ana secona marriaqe have 

cauaea open s c a n a a l ;  

when t h e  second narriace fias been in sonie 

direct and unrnis takeable  s e n s e  a reason  f o r  

t h e  breakaown of t h e  f l r s t .  

c h e r e  A S  any a o u b t  L n  tne txacter t h e  area 

oishops are very willing to g i v e  a d v x e  a n a  s u p p o r t .  

We are ln a transitional p e r i o a .  t-ny emotions 

h a v e  been aroused and we are conscious of deep d i f f e r e n c e  

of o p i n i o n .  My hope is t h a t  we can now leave t h e  subject 

for a b i t ,  make the b e s t  use of the d i s c i p l i n e  which w e  



have, and concent ra te  on t h e  more positive side of 

strengthening marr iage and irnproving the p r e p a r a t i o n  for 

it. 

In time, no doubt, a new discipline w i l l  emerge. 

aut for  t h e  p r e s e n t ,  l i v i n g  with our failure to agree is 

go ing  to make aemands on Our forebeararice, s e n s i t i v i t y  

and charity. 
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