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MEMORANDUM FOR: David P. Holmes
Deputy General Counsel

FROM: Robert J. Eatinger. Jr.
Assistant General Counsel
Litigation Division, OGC

SUBCECT: DCI Sources and Methods Authority With Respect
to JFK Assassination Records

1. Per your request, I have attached a copy of the
Presidsnt John F. Kennedy Assassination Records Collection Act of v
1992 {(ARCA), Pub. L. 102-526, 106 Stat. 3443-3458, reprirted at
44 U.S.C. § 2107 note. For ycur convenience, I have highlighted
the pertinent provisions that will aid in resconding to an
inquiry regarding the statute's effect on the DCI's statutory
authorizy to protect intelligence sources and methcds.

2. The clear language and intent of the law is to supersede N
statutes that prohibit disclcsure of informazion, except for some < '
irrelevant subject areas, such as _tax records. The statute o T
provides that "it shall take precedence over any other law e

(except section 6103 of the Internal Revenue Code), -judicial

decision construing such law, or common law doctrine that would
otharwise prohibit " the disclosure of information subject to the

Act. ARCA § 11(a). This language, taken with the provisions
discussed below which limit the intelligence sources and methcds

that may be protected and set a strict procedural scheme by which
information is to be reviewed under the ARCA, effectively v
supersedes the DCI's National Security Act authority with respect

to intelligence sources and methods informatiocn sukbject to the

ARCA.

3. Section 6 of the ARCA provides the grounds for which the
release of information may be "postponed.®" The statute
contemplates that all information will eventually be released.
Indeed, it specifies that all information will be made available
to the public no later than 25 years after the passage of the
ARCA (which occurred in October 1992) unless the president
certifies that continued postponement is necessary. ARCA
§ 4(g) (2) (D). With respect to intelligence-related information,
ARCA allows postponement if:

"(1l) the threat to ... intelligence operations ... is
of such gravity that it outweighs the public interest, and
such public disclosure would reveal--
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(A) an intelligence agent whose identity currently
requires protection;

(B) an intelligence source or method which is
currently utilized, or reasonably expected to be
utilized, by the United States Government and which has
not been officially disclosed, the disclosure of which
would interfere with the cocnduct of intelligence
activities; or

(C) any other matter currently relating to ...
intelligence operations ... the disclosure of which

would demonstrably impair the national security of the
United States."

ARCA § 6(1) (Emphasis added.)

4. The originating agency is t: make th2 first review to
identify information that meets the standards for postponement.
ARCA § 4(c)(2) (D) (i). For CIA, this effort is being undertaken
by the Historical Review Group, in consultaticn with the
Directorate of Operations and other appropriate Agency
components. Information the originating agerncies identify for
postponement must be transmitted to the Review Board. ARCA
§ 4(c)(2)(E). The Review Board "shall consider and render
decisions on a determination by a Government office to seek to
postpone the disclosure of assassina:tion reccrds." ARCA §
7(i)(1). Specifically, the "Review 30ard shall consider and
render decisions on ... whether an assassination record or
particular information in a record gualifies for postponement of
disclosure under the Act." ARCA § 7(i) (2) (B).

S. If the Review Board determines to orier the disclosure
of information that the originating agency feit met the criteria
for postponement, it "shall notify the head cf the originating
body of its determination and publish a copy of the determination
in the Federal Register within 14 days after the determination is
made." ARCA § 9(c)(4)(A). If the information contained in an
assassination record is "obtained or developed solely within the
executive branch, the President shall have the gole and
nondelegable authority to require the disclosure or postponement
of ... the information under the standards set forth in
Section 6." ARCA § 9(d) (1) (emphasis added). The President's
decision must be certified to.the Review Board within 30 days of

.the Review Boards determination. Id. Records postponed by the
-President must be re-reviewed every S years. ARCA § 9 (d)(2).
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6. I would be happy to discuss this further if you so
desire. You might also want to contact John Pereira (x30373)
since he has met with some or all of the Review Board members.

Attachment

3
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DRAFT

| CHAP;I‘F;Ri)(IV - ASSASSINATION RECORDS REVIEW BO.{}RD :
Part 1400 — GUIDANCE FOR INTERPRETATION AND IMPLEMENTATION
OF THE PRESIDENT JOHN F. KENNEDY ASSASSINATION RECORDS
COLLECTION ACT OF 1992" (ARCA)
1400.1 $cope of assassi:iation record.
1400.2 Scope of additional records and information.

1400.3 Sources of assassination records and additional records and

“information.
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1400.4 Types of materials included in scope of assassination record and
additional records and information.

1400.5 Requirement that assassination records be released in their entirety.
1400.6 Originals and copies.

1400.7 Additional guidance.

1400.8 Implementing the ARCA — Notice of Assassinat'ion Record Designation.
Authority: 44 U.S.C. 2107 note.

§ 1400.1 Scope of assassination record.

(@) An assassination record includes, l?ut is not limited to, all records,

public and privat;, regardless of how labeled or identified, that document,
describe, report on, analyze, or interpret-activities, persons, or events reasonébly
related to the assassination of President ;[ohp F. Kennedy and investigations of or

inquiries into the assassination.

(b) An assassination record further includes, without limitation:

(1) All records as defined in Sec. 3(2) of the ARCA;
(2) All records collected by or segregated by all fedéral, state, and local
government agencies in conjunction with any investigation or analysis of or
inquiry into the assassination of President Kennedy (for example, any intra-

i agency investigation or analysis of or inquiry into the assassination; any inter- |

agency communication regarding the assassination; any request by the House

Select Committee on Aésdssinatioﬁs to collect documents and other materials; or

18
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“any inter- or intra-agency collection or segregation of documents and other
materials);

(3)  Other records or groups of records listed in the Notice of

Assassination Record Designation, as described in §1400.8 of this chapter.
§1400.2 Scope of additional records and information. |

The term_additional records and information includes:'

(a) | All documents used by government offices and agencies during their
declassification review of assassination records as well as all other do'cuments,
indices, and.other material (including but not limited to those tha't disclose
cryptonyms, code: names, or other identifiers that appear in assassination
records) that the Assassination Records Review Board has a reasonable basis to
believe may constitute an assassination record or would assist in the
ideﬁﬁﬁcation, e;ralﬁafion or interpretation of an assassination record. The
Assassination Records Review Board will identify in writing those records and
other materials it intends to seek under this section.

(b)  All training manuals, instructional materials, arid guidelines created or
used by the agencies in furtherance of their review of assassination records.

()  All records, lists, and documents describing the procedure by which the
agencies identified or selected assassination records for review.

(d)  Organizational charts of government agencies.

(e) . Records necessary and sufficient to describe the agénc_y's:

19



14-00000

and broaden the historical record of the assassination.

€1)  Records policies and schedules; DR AFT

(2)  Filing systems and organization;
(3)  Storage facilities and locations; e
(4) Indexing symbols,.marks, codes, instructions, guidelines, methods and
procedures; .‘

(5)  Search methods and procedures used in the performance of the agencies'
duties under the ARCA; and |

(6)  Reclassification to a higher level, transfer, destruction, or other
information (e.g., theft) regarding the status of assassination records.

(f) Any other ;ecord that does not fall within the scope of assassination

record as described in §1400.1, but which has the potential to enhance, enrich,

7§17400.3 Sources of assassination records and additional recordsand -

information.

Assassinatioﬁ records and additional records and information may be located at,
or under the control of, without limitation:

(a) Agencies, offices, and entities of the executive, legislative, and judicial
branches of the federal government;

(b)  Agencies, offices, and entities of the executive, legislative, and- judicial

branches of state and local governments;
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(©) Record repositories and archives of federal, state, and local governments,
including presidential libraries;

(d)  Record repositories and archives of universities, libraries, historical _
societies, and other similar organizations;

(e) Individuals who possess such records by virtue of se.rvice witha
government agency, office, or entity;

3] Persons, including individuals and corporations, who have obtained such
records from sources ‘identified in subparagraphs (a) through (e) of this section;
(g) Persons, including individuals or corporations, who have themselves
created or have ol;tained such records from sources other than those identified in
subparagraphs (a) through (e) of this section;

(h) Federal, state, and local courts Where such;reqordis are being held under
seal; or | |

(i) Foreign governments.

§1400.4 - Types of materials included in scope of assassination record and
additional records and information.

The term record in assassination record and additional records and information
includes, for purposes of interpreting and implementing the ARCA:

(a) papers, maps, and other documentary material;

(b) photographs;

" (c) motion pictures;
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(d) sound and video recordings;
(e) machine readable information in any form;and

(f) artifacts.

§1400.5 Requirement that assassination records be reléased in their entirety.
An assassination record shall be disclosed in its entireti' except for

portions specifically postponed pursuant to the grounds for postponement of
public disclosure of records established in Sec. 6 of the ARCA, and no portion of
any assassination record shall be withheld from public disclos:ure solely on
grounds of non—r;levance unless, in the Assassination Records Review Board's
sole discretion, release of part of a record is sufficient to comply with the intent

and purposes of the ARCA.

§1400.6 Originals and copies.

4

(@)  For purposes of determining whether originals or copies of assassination
records will be made part of the President John F. Kennedy Assassination
Records Collection (the JFK Assassination Records Colection) established under
the ARCA, the following shall apply:

1) In the case of éapers, maps, and other documentary materials, the
Assassination Records Review Board may determine that record copies of

- Government records, either the signed original, original production or a

- - reproduction that has béen treatéd as the official record maintained to chronicle
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government functions or activities, may be placed in the JFK Assassination
Records Collection;

(2) Inthe case of other papers, maps, and other documentary material, the
Assassination Records Review Board may determine that a true and accurate
copy in lieu of the original may be placed in the JFK Assassination Records
Collection; ’

(3) Inthe case of phétographs, the original negative, whenever

available (otherwise, the earliest generation print that is a true and accurate

copy) may be placed in the JFK Assassination Records Collection;

(4) Inthe case of motion pictures, the camera original, whenever

available (otherwise, the earliest generation print that is a true and accurate

copy), may be placed in the JFK Assassination Records Collecnon,

7 (5) In the case of sound and v1deo recordmgs, the original recording,

whenever available (otherwise, the earliest generation copy that is a true and
accurate copy), may be placed in the JFK Assassination Records Collection;

(6) In the case of machine-readable information, a true and accurate

copy of the original (duplicating all information contained in the original and in
a format that permits retrieval of the information) may be placed in the JFK
Assassination Records Collection; and

(7)  Inthe case of artifacts, the original objects-themselves may be -

-placed in the JFK Assassination Records Collection.
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) To the extent records from foreign governments are included in the JFK
Assassination Records Collection, copies of the original records shall be sufficient
for inclusion in the collection.

(c) In cases where a copy, as defined in paragraph (a) of this section above, is
authorized by the Assassination Records Review Board to bé included in the JFK
Assassination Records Collection, the Assassination Records Review Board may,
at its discretion if it determines it to be necessary to ensure the integrity of the
JEK Assassination Records Collection, require a certified copy. In cases where an
original, as defined in paragraph (a) of this section, is required for inclus'ion in
the JFK Assassinaftion Records Collection the Assassination Records Review
Board may, at its discretion, accept the best available copy. In such cases that
records includgd in the collection, whether oﬁginals or copies, contain illegible
,pE)rtions, sﬁch reéo&éds shﬁll llta\}e atta?l%ed ;hereto a certified transcription of the
illegible language to the extent practicable.

(d)  For purposes of implementing the ARCA, the hterm copy means a true and
accurate photocopy duplication by a means appropriate to the medium of the
original record that preserves and displays the integrity of the record and the
information contained in it.

(e) Nothing in this section shall be interpreted to suggest that additional

copies of any assassination records contained in the JFK Assassination Records

-Collection are not also assassination records that, at the Assassination Records

24
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-Review Board's discretion, may also be placed in the JFK Assassination Records
Collection.

7 (f)  Nothing in this section shall be interpreted to prevent or preclude copies
of any assassination records, and particularly assassination records in
audioQisual or machine readable formats, from being madé from time to time in
the professional judgment of and at the discretion of the National Archives and
Records Administration for purposes of preservation or reformatting to conform
to different hardware and /or software requirements. |
§1400.7 Additional guidance.

(a) A government agency, office, or entity includes, for purposes of
interpreting and implementing the ARCA, all current, past, and former
departments, agencies, offices, divisions, foreign offices, bureaus, and
 deliberative bodies of any federal, state, or iocai government and inclucies all
inter- or intra-agency working groups, committees, and meetings that possess or
created records relating to the assassination of President John F. Kennedy.
(b) Theinclusion of artifacts in the scope of the term assassination
record is understood to apply solely for purposes of establishing the JFK
Assassination Records Collection and for fully implementing the terms of the
ARCA and has no direct or indirect bearing on the interpretation or |
implementation of any other statute or regulation.

. ) In the case of artifacts deemed to be assassination records and included in
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the JEK Assassination Records Collection, the provision to the public of
photographs, drawings, or similar materials depicting the artifacts shall be
sufficient to comply with the ARCA's requirement that copies of assassination
records be provided to the public upon request. Additional display of or
examination by the public of artifacts in the JFK Assassination Records Collection
shall occur under the terms and conditions established by the National Archives
and Records Administration to ensure their preservation and protection for
posterity.
(d)  The terms and, or, any, all, and the plural and singular forms of nouns
shall be understood in their broadest and most inclusive sense and shall not be
“understood to be terms of limitation.
()  Unless the Assassination Records Review Board in its sole discretion
directs otherwise, records that are identified with fespéct toa particulér person
 shall include all records relating to that person that use or reflect their true name
or any other name, pseudonym, codeword, symbol, number, cryptonym or alias
used to identify that person. f
(f)  Unless the Assassination Records Review Board in its sole discretion
directs otherwise, records that are idéntified by-the Assassination Records
Review Board with respect to a particular operation or program shall include all
records pertairﬁr_lg to that program by any other name, pseudonym, codeword, -

‘symbol, number or cryptonym.- - - -
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' §1400.8 Implementing the ARCA - Notice of Assassination Record
Desiggation.

(a) A Notice of Assassination Record Designation shall be the mechanism for
the Assassination Records Review Board to announce publicly its determination
that a record or group of records meets the definition of assassination records.
(b)  Notice of all designations will be published in the Federal Register within
V 30 days of the decision to designate such records as assassination records.
In determining that a record or group of records meets the definition of

assassin'ation records, the Assassination Records Review Board must determine
that the record or group of records will.more likely than not enhance, enrich, and

broaden the historical record of the assassination.
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tion, it is important to emphasize and clarify the legislative intent

and importance of particular provisions of the Act.

Defining assassination records

‘“‘Assassination records” are defined in Section 3. The definition
of ‘““‘assassination records” is a threshold consideration for the suc-

cessful implementation of the Act. Its scope will be the barometer .

of public confidence in the release of assassination records. While

. the records of past presidential commissions and congressional

committees established to investigate the assassination of President
Kennedy are included as assassination records under this Act, it is
intended and emphasized that the search and disclosure of records
under this Act must go beyond those records. While such records
are valuable, they reflect the views, theories, political constraints,
and prejudices of past inquiries. Proper implementation of this Act
and providing the American public with the opportunity to judge
the surrounding history of the assassination for themselves, re-
quires including not only, but going beyond, the records of the
Warren and Rockefeller Commissions, and the Church and House
Select Assassination Committees.

The term “assassination record” was not more specifically de-

fined by the Committee because to do-so before more is known
about the universe of records would have been premature, and
would have further injected the government between the records
and the American public. There is a sufficient volume of known as-
sassination records to organize and review at the outset. However,
it is intended that the Review Board issue guidance to assist in ar-
ticulating the scope or universe of assassination records as govern-
ment offices and the Review Board undertakes their responsibil-
ities. Such guidance will be valuable notwithstanding the fact that

government offices will begin to organize and review their records . .

before the Review Board is established. Government offices are re-
quired to begin the review and disclosure of records upon enact-
ment to expedite public access to the many records which do not
require additional review or postponement. However, the ultimate
work of the Review Board will involve not only the review of
records recommended for postponement, but requiring government
offices to provide additional information and records, where appro-
priate. Guidance, especially that developed in consultation with the
public, scholars, and affected government offices, will prove valua-
ble to ensure the fullest possible disclosure and create public confi-
dence in a working definition that was developed in an mdepend-
ent and open manner.

Autopsy Records

The Act specifically excludes from the definition of “assassi-
nation records” the autopsy records and copies or reproductions
made from such records donated by the Kennedy family pursuant
to a deed of gift-executed on October 29, 1966. These records in-
clude the autopsy photographs and X-rays of President Kennedy.
The Committee believes that this exclusion is a sound policy. The
Committee believes that there is a compelling justification for pro-

tecting the privacy of the Kennedy family from the unwarranted
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the date of enactment unless, in the case of executive branch
records, the President demonstrates that public disclosure will
result in an identifiable harm to the national security, intelligence
operations, or foreign relations of the United States.

The Assassination Records Review Board is an independent
agency within the executive branch. The five-member Review
Board will be appointed by the President with the advice and con-
sent of the United States genate. The confirmation hearings will be

conducted by the Committee on Governmental Affairs. The Act re- -

quires that the Review Board include at least one historian and
one attorney, and that each member is a national recognized pro-
fessional in his or her field. The legislation requires that prior to
making the appointments, the President is required to consider rec-
ommendations from the American Historical Association, the Orga-
nization of American Historians, the Society of American Archi-
vists, and the American Bar Association. )

To ensure a comprehensive search and disclosure of assassination
records, particularly to enable the public to obtain information and
records beyond the scope of previous official inquiries, the Review
Board has the authority to direct any government office to produce
additional information and records which it believes are related to
the assassination. It has the authority to subpoena private persons
and to enforce the subpoenas through the courts.

The Review Board is authorized for a two-year period and it may
be_extended by a majority vote of the Review Board for up to an
additional year. Theé Review Board- could decide to extend it exist-
ence to less than one year if that is the time determined as neces-
sary to complete its work. Annual financial reports and other peri-
odic reports are required to be provided to the Congress. The re-
ports must include statements of progress, the level of cooperation
of government offices and agencies, and the possible need for addi-

_tional time or authority from Congress.

IV. BACKGROUND AND NEED FOR LEG%SLATION

On November 22, 1963, President John F. Kennedy was assassi-
nated. It was a tragic and defining moment in American history.
The desire by the American public to understand who assassinated
President Kennedy, and why, has resulted in several official inves-
tigations and a broad spectrum of private inquiries and scholar-

- ship. Unfortunately, in the eyes of the public, each investigation

and inquiry served to raise additional questions, and did so while
increasing the volume of secret government records about the as-
sassination. In 1992, the public demand, fostered by increased
media attention, the opening of secret files by changing govern-

" ments around the world, and other factors, culminated in the rec-

ognition by the Congress and the Executive Branch that the
records related to the assassination of President Kennedy should be
fully disclosed. ’

- In addition to the legislation considered by the Committee, and

its counterpart considered by the House Committee on Government

Operations, four other related, though more limited, measures:

were introduced in the House of Representatives in 1992. T'wo bills
mandating the release of all Kennedy assassination investigation

- -
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. ' (B) For dependents of active duty

mernbers in pay grades of E-5 and -

. above, $25;and,

(C) For retirees and their depcndents,™
$25.
(vi) The copayment for prescription
d;uis per prescription, for a maxamuin
30-day supply. is es follows: L

(A) For dopendents of active duty
mombors in pay grades E-1 through E—~
4,85, ) .

(B) For dependents of active duty
members in pay grades of E~5 and

. abave, $5; and,

(C) For retirees and their dependents,

39.

{vii) The copayment for ambulance
services is as follows:

(A) For dependents of active duty

- members [n pay grades of E~1 through -

E—4. 310,

{B) For dependents of active duty
members in pag grades of E-5 and
abowve, $15; and,

(C) For retireas and their dependents,
$20. -

(e} Inpatient cost sharing :
requirements under the Uniforrn HMO
Benefit.—1) In general. In liou of usual
CI1LAMPUS cost sharing roquirements
(see §194.4(f)). spooal cost sharing
amounts are required. The specific
requirements shall be uniform and shall
be published as a notice annually by the
Assgistant Socretary of Defense (Health
Affairs)

(2) Structure of cost sharing. For
sorvicos other than mental illness or
substance use treaunent, thero is 8
nominal copayment for activa duty
dependents and for retired members,
dependents of retired members, and
survivors. For inpatient meatal health
and substance use treatment, a separate
per day charge is established.

. (3) Amount of inpatient cost sharing
requirements. Beginning in fiscal year

-1995, the inpatient cost shasing

uirements are ax follows:

i) For scute cere admissions and
other non-mental health/substance use
treatment admissions, the per diem
charge is as follows, with a minimum
charge of $25 per admission:

{A) For dependeats of active dut
members {n pay grades E~1 through E~
4,313

(B) For dependents of active duty
members in pay grades of E~35 and

_sbove.Sti;and, _ _

(C) For rotirecs and their dependents, |
S,

(ii) For mental health/substanco use
treatment admissions, and for partial
hospitalization services, the per diem
charge {s as follows, with a minimum
charge of $25 per admission:

(A) For dependents of active duty
mernbers in pay grades E-1 through E—
4. 3$20; :

(B) For dependents of active duty
members {n pay grades of E~-5 and
sbove, §20; and,

(C) For retirees and their dependents,
$40.

() Updates. The enrollment fees for
fiscel year 1995 set under paragraph (c)
of this section and the per services
specific dollar arnounts for fiscal year
1495 set under paragrapbs (d) and (e} of
this section mey be updated for

subsoquent years to the extent nccessary.

to maintain compliance with statutory
roquirements pertaining to government
costs. This updating does not apply to
cost sharipg that is expressed as a
porcentago of allowable charges; these
percentages will remain unchanged.
(g} Applicability of the Uniforrn HMO
Benefit to Uniformed Services
Treatment Facilities Managed Care
Program. The provisions of this section
concerning the Uniform HMO Benefit
shall apply to the Uniformed Searvices
Treatment Facilities Managed Carw
Program, effective October 1, 1395,
Under that program, non-CHAMPUS
eligible beneficiaries have the same

payment responsibilities as CHANIPUS-

eligible beneficiaries. '
Dated. February 2, 1995.

LM Byous,

Alternote OSD Federol Reguster Ligison

Offucer, Depastment of Cefense.

[FR Doc. 95~-3028 Filed 2-7-95. 8 45 anu)
BLING COOE $000-04-44

ASSASSINATION RECORDS REVIEW
BOARD

38 CFR Part 1400

Guldance on laterpreting and
implementing the President John F.
Kennedy Assassination Records
Collection Act of 1992

AGENCY: Assassination Records Reviow

.Board (ARRB).

ACTION: Proposcd interpretive
regulation.

SUMMARY: The ARRB proposes to issue
regulations providing guidance on the
interpretation of certain terms defined
in and the implementation of the
President John F. Kennedy B
Assassination Records Collection Act of
1992. :

DATES: To be considercd, comments
must be recefved on or before March 10,
1995. '
ADDRESSES: Comments should be
mailed to the Assassination Records
Review Board at bUU E Sueet, NW,
Second floor, Washington, D.C. 20530 or
delivered fn person tu that address

between the hours of 9:30 am. and 4:30
p.m., Monday thraugh Friday (except
legal bolidays). Comments may also be
faxed to the Board a1 (202) 724-0457.

Comments received may be inspected in

the Board's public reading room, located
at the address shown ebove, between 10
a.m. and 3 p.m. Monday through Friday
{except legal holidays). Parsons wishing
to inspect comments in the Board's
public reeding room should call the
Doard's office beforehand at (202) 724~
0088 for further information.

FOR FURTHER INFORMATION CONTACT:
Sheryl L. Walter (Cencral Counsel),
(202} 7224-0088.

+ SUPPLEMENTARY INFORMATION:

Background

The President John F. Kennedy
Assassination Records Collection Act of
1992, 44 U.S.C. 2107 note (as amended)
{ARCA), established the President John
F. Kennedy Assassination Records .
Collection (the JFK Collection) at the
National Archives and Records -
Administration (NARA). In estabhshing

the process for public disclosure of all =~

records relating to the assassination,
Congress aested an independent sgency
within the executive branch, the
Assassinauon Records Review Board
(tho Board), which consists of five
citizens appointed by the President.
Uander the statule, the Board is
empowered 10 devide “whethet a record
constitules an assassination record.™ 44
U1.S C. 2107 nota, Sec. 2(1)(2)(A).
Congress further mada clear its intent
that the Board “issue guidancae 10 assist
in articulaling the scope ar universe of
assassination records.” President Joho
F. Kennedy Assassination Records
Collection Act of 1992, S.Rep. 102-328,
102d Cong.. 2d Sess. (1992) at 21.

In constructing the proposed guidance
sct out here, the Board seeks 1o

" implemant congressfonal {ntent that the

JFK Collection contain “the most
comprehensive disclosure of records'
related to the assassination of Presidont
Kennedy.” Id. at 18. The Board is also
mindful of Congress’s instruction that
tho Board apply a “broad and
encompassing™ working definition of
*“assassination rocord” in orderto
achieve the goal of assembling the
fullest historicsl record on this tragic
event {n Amecrican history and on the
investigations that were undertaken in-
the assassination’s aftermath. The Board
recognizes that many agencies have
slready begun to organize and review
records responsive to the ARCA even
before the Buard was uppointed and
began 1ts work. Nevertheless, the
Board’s aim is that this gufdance will
ald in the ultimate sssombly and public

-~

. 0.
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disclocuro of tho fullest possible
histoncal record on this tragedy and on

“subsequent invostigations and Inquires

into it.

The Board’s pruposed guidance {5
designed to holp government agencies

" and the Board identify end make

avsllable to the public all documents
that will enhence. enrich, and broaden
the historical record of the assassination
of Presidont John F. Kennedy. The
Doard socks through this guidance to
fulfill Conygress's “inten|t] and emphasis
that the scarch and disclosure of records
urdur this Act must go boyond™ the
records of previous commissions and
committues ustablished to {nvesugate
President Kennody's assassination. Id. at
21. The Boarsd also soeks to provide
nutice of the scope of its intended
exercise of authority to soek additional
information or records in order to fulfill
its functions and responsibilitios under
tho ARCA.

In addition, the Board proposas to
create a moechanism to facilitate the
Board’s ongolng work and to further
ensure future public access to the
broadest possiblo historical record. This
mcchanism will be known as the
*Catalog of Assassination Records”

{COAR). The COAR is intended to be an
. official listing of all records determined

by the Board to mcet the definition of
*assassination record” and included in
the JFK Collection.

Request for Comments

The Board secks public comment on
its proposed interpretive regulations
intended to provide guidaaco on the
{ntorpretation of the term assassination
record, the intended scope of its
exercise of authority to seck additional
information or records. and its
additianal proposals for lmplomommot\
ofthe ARCA..

List of Subjects in 36 CFR Part 1400

Administrative practice and
procedure, Archives and rocords.

Accordingly, the Assassination
Records Review Board hereby proposes
to establish a new chapter XIV in title
36 of the Code of Federal Regulations to _
ruad as follows:

CHAPTER XIV—ASSASSINATION
RECORDS AEVIEW BOARD

PARY 1400—GUIDANCE FOR
INTERPRETATION AND
IMPLEMENTATION OF THE
PRESIDENT JOHN F, KENNEDY
ASSASSINATION RECORDS
COLLECTION ACT OF 1992 (ARCA)

Soc.

14001 [Interpretstion of assessination
record.

1400.2 luterpreiation of sadditional r«ords
wud tnfonnation.

1400 ) Sourves of assassinalion recorde and
additional recurds and information.

1400.4 Types ol materials included 10 s2cpe
of sssussination record and sdditionsl
recurds and information.

1400.5 Requirement that sssassinstion
rccords be released {n their enurely

1400.6 Ouginals and capies.

1400.7 Additional guidance

1400 8 Implementing the ARCA—Catslog of
Assassination Records

Authority: 44 U S.C. 2107 r.ote.

§1400.1 (nterpretation of assassination
recorcd.

{a) An assassination record includcs,
but is not himited to, all records, public
and private, regardless of how lsbeled or
identified, that documont, descnbe,
report, analyze, or interprot activitics
and events that may have'led to the
assassination of President John F.
Kennedy; the assassination itsell; and
fnvestigations of or inquiries into the
assassination.

(b) An assassination record furthor
includos, without limitation:

(1) All records as defined in Sec. 3(2)
of tho ARCA;

(2) Ali records called by ot segrcgated
by all foderal, state, and local
government agencies in coniuncuon
with any investigation or analysis of or
inquiry into the assassination of
President Kennedy (for examnple, any
intra-agency investigation or analysis of
or inquiry into the assassination; any
inter-agency communication regarding
the assassination; any request by the
House Sclect Committeeon .
Assassinations to collect documents and
othor materials; or eny inter- or intre-
agency collection or segregation of

- documents and other materials); -

{3) Other records or groups of records
listed in the Catslog of Assassination
Records, as described in § 1400.8 of this
chap(er

§1400.2 Interptetauon of additlonal
tecords and Information.

The term additional information ond
records includes:

{a) All documents uscd by
governmont offices and agencies during
thelr declassification review of

assassination rocords as well as all ather
documents, indices; records, and uther
matorial that disclosc cryptonyms, code
nameos, or othor identification material
in assassination rocords.

(b) All training manuals, instructional
materials, and guidelines created or
used by the ageacies in furthorance of
thelr roview of assassination records.

{c) All records, lists, und documents
describing the procedure by which the
sgoncies identfied or sclocted
assassination records for review.

{d) Organizational charsts of
government agoncles.

(o) Records nocessary and suff.cient to
descnba the egency's:

{1) Records policies and schedules:

(dZ) Filing systems and organization;

m .
(3) Storage facilitios and locationx.

§1400.3 Sources of assassination records
and additional records and Inlonnation.

Assassinatlon records and additional

records and information may be located _.

at, or under the control of, wuhoul
limitation: R
(a) Agencies, offices, and entities-of
the execulive, logislative, and judicial
branches of tho federal government;
(b) Agencics, offices, and entities of

__the exoculive, legislative, and judicial

branches of state and local gavernments;

(c) Record repasitories and archives of
fodecal, state, and local governments,
including presidential libraties;

{d) Record ropositories and archives
of universities, libraries, historical
societles, and other similar
organizations:

{0} Individuals who possess such
records by virtue of service with a
government agency, office, or entity;

{f) Porsons, including individuals and
corporations, who have obtained such
records from sources identified in
paragraphs (a) througb {e) of this
section;

(g) Federal, state, and local cousts
where such rocords are being held
undor seal; or

(k) Foreign govemnments.

§1400.4 Types ol materials lnéludod in
scope of assassination record and
additionat records and information. ~

Tho term record in assassination
record and additional records-and -
information includes, for purposes of
intorpreting and implementing tho
ARCA:

(2) Papers, maps, and other
documentary material;

(b) Photographs;

(c) Motion pictures;

{d) Sound-and video recordings;

(e} Machino readable lnformauon in
any form; and
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() Artifacts.

§ 1400.6 Rcquirement that assassination
records be reloasod In thelr entiroty.

An assassinatiou record shall be
disclosed in its entirety except for
portions specifically postponoed
pursuant to the grounds for
postponcment of public disclosura of
records established in section 6 of the
ARCA, and no portions of any
assassination recards shall be withheld
from public disclosure solely an
grounds of non-relevance.

§1400.6 Originals end coples.

{a) For purposes of determining
whether originals or copies of
assassination records may be made part
of tho President John F. Keanedy
Assassination Records Collection (the
JFK Records Collection) to b
established under the ARCA:

(1) la the case of papers, maps, and
other documentary material, the .
Assassination Records Review Board
{the Board) may determine that a true
and accurate copy of the original is
sufficient;

(2) In thu case of photographs, the
term record means the original negative
if available. otherwisa, the earliest
generation pnnt;

(3) In-the case-of motion pictures, the
tcrm record means the camera anginal
if available; otherwise, the earliest
generation print,

(1) s the wuse of suund und video
rocordings, the term record means the
original recording, if available,
otherwise. the earliest generation copy:

(5) In the case of machine-readable
information, the Board may determine
that a true and accurate copy of the
original is sufficient; and

(6) Artifacts meaus the original object
itsolf.

(b) In cases where a copy, as dofined
in paragraph (a} of this section is .
authorized by the Board ta be included
in the JFK Records Collection the Board
may. at its discretion, require a cortified
copy. In cases where an original, as
defined in paragraph (a) of this section,
is required far inclusion in the JFK
Records Collection the Board may, at its
discretion, accept the best available

copy.

- §1400.7 Additlonal guldance: -

(a) A govemment agency, office, or
entity includes, for purposes of
interpreting and implemeating the
ARCA, ull departments, agencies,

. offices, divisions, foreign offices,

burcaus, and deliberative bodies of any
federal, state, or local government and
indudes all inter- or intra-agency
working groups, coimmittees, and

moatings that possess or created records
relating to the assassination of President
John F. Kennedy.

(b) Thc inclusivn of artsfacts in tha
scope of the term assassination record is
understoad to apply solely for purposes
of establishing the President John F.
Konnedy Assassination Recards
Collection and for fully implementing

- the terms of the ARCA and bas no direct

or indirect bearing on the interpretation
or implementaton of any other statute
or regulation.

{c) In the case of artifacts deemed to
be assassination records and included in
the John F. Kennedy Assassination
Records Collection, provision to the
public of photographs, drawings, or
similar materials depicting Wie artifacts
shall be sufficient to comply with the
ARCA'’s requiroment that copios of
assassination records be provided to the
public upon request. Other display to or
examination by the public of artifacts in
the John F. Kennedy Assassination
Records Collection shall occur under
termns and conditions established by the
National Archives and Records
Administration that are adequate to
preserve and protect the artifacts for
posterity. 7

(d) The terms and, ar, any, oll, and the
plural and singular forens of nouns shall
be understoed in their broadcast and
most inclusive sense and shall nat be
understood ta be terms of limitation.
Any records identfied wath respect to 8
particular person also includes any
records for that person by any other
namae, pseudonym, codeword, symbol,
number, cryptonymn or alias. Any record

described with respect to an operation”

or program includes any record
pentalning to that program by any other
name, pseudonyn, codeword, symbol,
number or cryptonym.

§1400.8 Implementing the ARCA~Catalog
of Assasslination Records.

{e) A Catalog of Assassination Records
(COAR) shall be created as the official
listing of all records dctermined by the

~ Board to meet the definition of

assassination record. .

(b) Notice of all decisions to include
records in the COAR will be-published
in the Federal Register within 30 days
of the decision.

(c) In listing records or groups of
records in the COAR, the Board must
detennine that the record or group of
records will more likely than not
cnhance, earich, and broaden the
historical record of the assassination.

Datod: Fetwuary 3, 1995,
David G. Marwell,

Executive Direclor, Assassination Rocords
Review Board.

{FR Doc. 95-3112 Filad 2-7-45; 8:45 am}
BILLING COOE 820-TO-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 93

[FRL-5149-9)

Transportation Conformity Rule
Amendments: Transition to the Control

Strategy Perlod

AGENCY: Enviraomental Protoction
Agency (EPA).

ACTION: Proposed rula.

SUMMARY: This action proposes to
permanently align the timing of certain
transportation conformity consequences
with the imposition of Clean Air Act

highway sanctions. Fer azone AN
nounatlaiument ereas with an incomplete _.

15% emissions-roduction state

implerentation plan with & protective
finding; incomplete ozone attainment/
3% rate-of-progress plan; or finding of
failure to submit an azone attainment/

-+ 3% rute-of-progress plan, and aress —

whosae control strategy implementation
plan for ozone, cartbon monoxide,

-particulate ruatter, or nirogen divxide is

disapproved with a protective finding,
the conformity status of the
transportstion plan and program would
not lapse as a result of such failure until
highway sanctions for such failure are

- effective under other Clean Air Act

sections.

This uction would delay the lapse in
conformity status, which would
otherwise prevent approval of now
highway end transit projects, and allow
States mare time to prevent the lapse by
submitting complete ozone
im&l’emenmﬁon plans. ‘

A hes published in the finel rule '
soction of this Federal Register a similar
interim final rule which takes cffect
immediately and applies for six months.
This proposal would apply the

- provisions of the.interim final rule

permanently.
DATES: Commeits on this action must be

" received by March 10, 1995. A public

hearing will be held at 10:30 a.m. on
February 22, 1995 in Washington, DC.
ADDRESSES: Interested parties may
submit written commonts (in duplicate,
if possible) to: Air and Radiation Docket
and Infonnation Center, U.S.
Environmental Protection Agency,
Attention: Docket No.-A-95-02, 401 M
Street, SW., Washinglon, DC 2046Q.
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CSI-0316/95
16 February 1995

NOTE FOR: D/IM/ADDA/IS
DCI/IRO
DA/IRO
DI/IRO
DO/IRO
DS&T/IRO
OGC (Bob Eatinger)
DD/OCA
C/IP&CRD
C/RDP/MSG/OIT

FROM : John Peé&reira
Historical Review Group

SUBJECT: JFK Assassination Records -
Proposed Regulations

1. Attached for your review and comment is a copy of
proposed regulations prepared by the JFK Assassination
Records Review Board. The regulations focus on the
definition of “assassination record”, which is very broad.
The possibility of requiring additional records searches is
raised.

2. The Board plans to discuss the regulations at its
next meeting on 6-7 March, so it would be helpful to give
the Board our input in advance of that meetlng Please
provide Barry Harrelson (x302____/) or me (x30373) with your
comments by 1 March.

Attachment

ADMINISTRATIVE - INTERNAL USE ONLY
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" to: ~ John Pereira, CIA Historical Review Program
fax #:  (703) 24383235
re: ARRB proposed interpretive regulations
date: February 9, 1995
pages: 4, including cover sheet.

Dear John:

Following this cover sheet is a courtesy copy of the Assassination
Records Review Board's proposed interpretive regulations, published yesterday in the
Federal Register. The proposed regulations include guidance on interpretation of the
scope of certain provisions of the Assassination Records Collection Act, including the
terms "assassination record” and "additional records and information.” The Board is
sohiciung comment from all interested parties and would welcome any comments that
the CIA may have. (The commient period is 30 days; the deadline is March 10.)

If you have any questions or nced any additional information, please
don't hesitate to give me a call on my direct line or at our main number, 724-0088.

Sincerely,

Sher$iL. Walter
General Counscl

trom the dese of

Shery! L Walter

Genera Counsel

~ Assassination Recards Review Board
600 E Street. NW, Second floor
Washington, D.C. 20530

(202) 7240815
Fax (202) 724-0457

ool
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27 February 1995
To: C/HRG
Subj: Review Board's Proposed Regulations

1400.2(e) (3), Storage facilities and locations, presents a
possible conflict with our continuing protection of

1400.5, Requirement that assassination records be released
in their entirety...and no portion withheld solely on
grounds of non-relevance. For that portion of the documents
we have declared non-relevant that is operational and is
clearly non-relevant we should argue strongly with the
Board. The Director's statutory responsibility for the
protection of sources and methods must be defended; and we
can be sure that it was not anticipated that a KGB officer
in Mexico City would be transferred to another country and
go on generating much operational information. Furthermore,
we saw it as the Board's responsibility to review the
records we identified as non-relevant and to support
publicly those of our decisions that they felt were
Jjustified!

1400.6, Originals and copies, could cause problems if the
Board gets fussy about it. Originals of memos sent outside
the agency would be gone(to the addressee). Originals of
cables and despatches are virtually non-existant.

1400.8(c),”...the Board must determine that the record or
group of records will more likely than not enhance, enrich,
and broaden the historical record..” Like some of this stuff
might be non-relevant?

Frank
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NOTE FOR: Fdward P _Maoflerv@ DCI

FROM: John N_Greep
DATE; Q2727195 06:.02:46 PM

SUBJECT:  JIK Records

Thiz is in re3p0n3¢ 10 vour request that | review ASAF the prapuserd regutations by the JFK
Assassinaion Reonrds Review Board.,

I see Sheryt Watters hand very much in evidance hare | soe trom the attachment that she is the Coard's
GC.

L& you, | am very concemed about the breadth of the reg’s definitions  The key to keep in mind 1S the
stannory autharity for the Board. | would argus that the definition of “a33a33ingtion rcord™ in the statute
{34 UL C. section 2107 note. section 3(2) of the Act) is inorw limited than the-reg. The statuta datingg an
assassination record ae 0no “refated” ta the assassination of JFK. Thus, when section 1400.2 (d) and (ei
of the req authorize Board access 10 orgdnizational charis of governmental agencies and records
necessary and sufficiamt to describo the agency's records pelicics and achedules. filing avstems and
oraanzation, and storage facilities and locations. | would argue that such information is way too far afisla.
There Is no way we can aflow the Beard to have access to this information, which in any eventis
prohibited by section 403g from disclosure notwithstanding any other law

The same issue anses with respect (o section 1400.7(d) of the reg that propeses to includs in-the
dafinition of rocord any records tor a perzon by another name or personal identiier. This would aopear to
authorize Board access to all information about an agent who may have onty been tangentalty involved in
tha assacsination but whose crypt is qiven in many other unrelated documents about unrelated
operatians. Talk about your camel's nose under the tem!

Finally. section 1400.5 of the reg ratses an i dng of an issue. The National Secunty Archive (Sharyl's
ola employar) hac been tighting for a fong time in FOIA itigation that the [OIA refers to records and that
therefore alt information i a pesponsive record must be released uniacs othorwico oxompt. There 1S no
FOIA exemption, they arque. for non-responsive matenal in a record. This is a big problem for multi-tope
“docuiients, such asthe NID. Weof course, argue that agencres are only_roquired to process that which.
ic acked for and delete non-respongive material as unrequested. The propased reg would mean that the
Board would have access 10 all Information in a documen atout several unrelated operations or cvents if
that document even mentioned the assassination or anvthing related fo it. Agaw. the camel's nose

CC: Thomas J. Benjaminy@ OC!
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From the Desk of Robert J. Eatinger

NOTE FOR: J. Barry Harrelson @ DA CIA SP ECIAL COLLECTIONS
FROM: Robert J. Eatinger RELEASE IN FULL

DATE: 03/01/95 01:46:44 PM
SUBJECT: Comments on proposed JFK reg TN

Here is advance copy:

0OGC-95-50522
1 March 1995

MEMORANDUM FOR: Chief, Historical Review Group

FROM: Robert J. Eatinger, Jr.
Assistant General Counsel
Litigation Division, OGC

SUBJECT : Comments on JFK Assassination Records Proposed
Regulation

1. The following are my comments on the Assassination

‘Records Review Boards proposed interpretive regulations published

in the Federal Register on 8 February 1995.

2. The term assassination record is defined in the
President John F. Kennedy Assassination Records Collection Act of
1992, Pub.L. 102-525, 106 Stat. 3443, Oct. 26, 1992, reprinted at
44 U.S.C. § 2107 note (the Act). Any interpretive definition by
the Board cannot exceed that in the Act. The Acts definition is
found in Section 3(2) and provides:

(a) Assassination record means a record that is related to
the assassination of President John F. Kennedy, that was
created or made available for use by, obtained by, or
otherwise came into possession of

various Federal, State, or local government bodies. -

3. The proposed regulation is broader than that in the Act. -
The proposed regulation includes as assassination records:

records, public and private, regardless of how labeled or

identified, that document, describe, report, analyze, or
interpret activities and events that may have led to the

ADMlNISTRATIVs/NTERNAL USE ONLY

/
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assassination of President John F. Kennedy; the
assassination itself; and investigations of or inquiries
into the assassination.

§ 1400.1(a) . This language in overbroad in two respects. First,
the phrase events that may have led to is both broader than
relates to as in the Act and provides no articulable standard.
For instance, the theme in the Oliver Stone movie JFK appears to
be that President Kennedy was assassinated as a result of a
conspiracy to keep the war in Vietnam from winding down. Under
the proposed regulation, the Board might consider all records
concerning the war in Vietnam during the Kennedy Administration-- -
as being assassination records. Without a standard, the phrase
is permits arbitrary and inconsistent application. Third, it
includes information about investigations and inquiries other
than those conducted by those entities identified in the Act.
Although the Board states that it is following the intent of
Congress in seeking the most comprehensive disclosure of records
related to the assassination, it appears the Board may be
exceeding its authority.

4. The definition further states that assassination record
includes, without limitation ... all records as defined in Sec.
3(2) of the ARCA. See § 1400.1(b)(1). Thus, by its terms it
exceeds the statutory definition. Further, it is unhelpful
because by refusing to limit itself to any articulable class of
records it remains unlimited and subject to constant
re-interpretation by the Board. -

5. The proposed definition of additional information and
records under proposed § 1400.2 is objectionable because the
regulation does not provide the intended use of the definition.
The Board may be attempting to provide a definition useful in
interpreting the Boards authority under §7(j) (1) (C) (ii) of the
Act:

The Review Board shall have the authority to act in a manner
prescribed under this Act including authority to ... direct
a Government office to make available to the Review Board,
and if necessary investigate the facts surrounding,
additional information, records, or testimony from
individuals, which the Review Board has reason to believe .is
required to fulfill its functions and responsibilities under
this Act....

s .

(Emphasis added.) If this is the case, the Board should )
expressly so state and provide opportunity for informed comment
on that application. For instance, proposed § 1400.2(a) includes
all documents used by the agency during its declassification
review. This definition could include requests for legal advice
on particular matters. Such advice would be protected within the
particular agency by attorney-client privilege and should not be
provided to an extra-agency body.

ADMINISTRATIVE - Iy{RNAL USE ONLY
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6. Please call me with any questions or suggestions.

Robert J. Eatinger, Jr.

CC:

ADMINISTRATIVE - INIE(NAL USE ONLY
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T0: {John N. Greer)@ DCI

FROM: John F. Pereira
DATE 03/02/95 05:07:45 PM
SUBJECT: Re: Proposed Regs by JFK Assassination Records Review Board

A number of us have concerns about the broad approach in the proposed regs. Among others, Bob Eatinger has written a memo on the
subject. We are preparing a formal response for the Board, which will be sent around for comment

In the meantime, | have had an informal discussion with the Board's Executive Director, David Marwell, advising him of our concerns. He
has invited us to propose specific textual changes.
The Board's deadline is 10 March.

Any additional thoughts would be welcome

CcC: Edmund Cohen @ DA @ DCI, J. Edwin Dietel @ DA @ DCI, Edward P. Moffett,@ OC, Thomas J. Benjamin @ OC

ADMINISTRATIVE - INTERNAL USE ONLY
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From the Desk of/Jafin N: Greer

0CA
NOTE FOR: Edmund Cohen @ DA '
J. Edwin Dietel @ DA
John F. Pereira @ DA
FROM: < Jolin N. Greer™>
DATE: 03/02/95 04:22:48 PM
SUBJECT: ~ Proposed Regs by JFK Assassination Records Review Board

Page and | are very concerned about the overly broad reach of the proposed regulations of the JFK Board. | have prepared specific
comments that | will send by separate cover. In essence, we are concerned that the regs reach too far into Agency records and stray too
far from the definition of an "assassination record™ in the law. What input does CIA have into this process and what are the time
constraints? It looks like a power grab. It seems to us that Cohen should engage immediately in his role as Chair of the Agency Release
Panel. The full ARP might wish to address these issues at it 9 March meeting. Please advise.

CC:  <Edward P- Moffett@ DC!
£ Thomas J. Benjamin-@ DC!

ADMINISTRATIVE - INTERNAL USE ONLY
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NOTE FOR:
FROM:
DATE:
SUBJECT:

CONFIDENTIAL

J. Barry Harrelson @ DA

£ Gloria M. Boyd™>

03/02/95 09:25:33 AM
Response to the JFK Proposed Regulation

This vehicle seemed to be the best one available to pass my "bullets” to you. Perhaps you can dump them in a Word file and

ammend them with your thoughts.

cC:

1400.1 Interpretation of Assassination Record

8
a.) non-limiting descriptor "may have led to the assassination” t -@%\«3 \ o L ve (’ n ¥
makes us vulnerable for capricious search demands \Q
ga«t S P\ : R, Sheu

g es
wEN

1400.2 Interpretation of Additional Records \ . E
a.) and b.) This relates to Agency classified resources that refer to
the total Agency mission. - well beyond the "assassination” subject. ¢ 3" M o Y& S e \O
o~
identification of all such resources wil require a separate effort \(3 e~SVS Y "\ AL S\(V‘
requiring substantial resources. In addition it may he impossible to \ i \ ) .
identify all such specific resources as the review effort involved Oc & VilAa \ N ( Te NN -
many people having experience throughout the Agency.
These resources are classified and most probably would be T
recommended for “indefinite” postponement.
d.} and e.} Information described in these sections has been and is ~ 7
protected by the National Security Act
As a tima period for this information is not stated it is thus implied to W\& C
be open ended and that all such information would be made &5\ M@ an~
available.
Q0\ 4 OP g . kq g
14005 Requirement That Assassintion Records Be Released In Their —_
Entirety -\—£ e\ \‘V\A \ U\(SLJL c.\ ‘3
- Nonrelevance issue will most likely result in marked increase in ™Moy v ‘)\U [ALVN.J Y L ‘e
postponed records. }? *‘M. X X% S\ & o N
1400.6  Originals and Copies el 1 Cul e Loobis

1400.7 Additional Guidance

e wll Wewe a -
~d.) Application of this requirement may well jeopardize current % \ € Wﬁit‘:&,
P iae o WA g

a.) Large portion of CIA's JFK collection is comprised of copies. A ﬁ!\k\% \,\( & Cowa \p_ k{'
search for originals will require a massive resource commitment. ‘f’

There are additionally -a substantial. number of previously sanitized ,c 1, - ) i .
documents in the collections. b \'L ™ 5\\\ Q v kD (G = VN

- o A\ N(&idi&u&\) we_

postponements aimed at protecting Agency personnel and sources Soavece w L¢

This requirement also implies a new generation of searchesto . a \TA, N \6 {] \A\

“round-out” or to verify previeus searches and retrieved material..
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7 March 1995

NOTE FOR: Bob Eatinger, OGC

SUBJECT : JFK Proposed Regulations

As we discussed, I would appreciate your view as to
whether OGC should send a separate paper to the JFK Board on
the proposed regqulations.

The attached is what we -in HRG propose to coordinate in
the Agency today, 7 March, depending on your view. I'll
hold off circulating the attached draft for comment until
I've heard from you.

(The Board asks for comments by 10 March.)

John Pereira

ADMINISTRATIVE - INTERNAL USE ONLY
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MEMORANDUM FOR: J. Barry Harrelson @ DA

FROM:

SUBJECT: JFK Assassination Records Proposed Regulations
REFERENCE:

Per your request, M concurs with the proposed regulation.

cc: (Jamiés J- Boney'@ DST
{ Anthony R. Fraské?;i@ DST

ADMINISTRATIVE - INTERNAL USE ONLY

9 March 1995
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b CSI-0319/95
8 March 1995

NOTE FOR: D/IM/ADDA/IS
DCI/IRO
DA/IRO
DI/IRO
DO/IRO
DS&T/IRO
OGC (Bob Eatinger)
DD/OCA
C/IP&CRD
C/RDP /MSG/OIT

FROM: John Pereira
Historical Review Group

SUBJECT: JFK Assassination Records
Proposed Regulations

Please review attached draft comments on the proposed
regulations prepared by the JFK Assassination Review Board.
Our deadline for comments to the Board is 10 March, so
please send me or Barry Harrelson your suggestions by cob

9 March

John Pereira

Attachments

ADMINISTRATIVE - INTERNAL USE ONLY
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Mr. David Marwell

Dear David,

We appreciate the opportunity to comment on the
Assassination Records Review Board's proposed interpretive
regulations as published in the Federal Register, February
8, 1995. We recognize the value of providing guidance for
those who are responsible for implementing the Assassination
Records Collection Act.

Our general view is that the regulations are
comprehensive in identifying the range of records that would
potentially be relevant to the JFK assassination or the
scope of the investigations into the assassination.

In a few sections of the regulations the wording seemns
somewhat overly broad or the meaning is not clear. Attached
for the Board's consideration are comments on these
sections. In some parts of the text we suggest possible
changes in wording for purposes of clarification.

We would be pleased to discuss these comments at the
Board's convenience. It is our intention to continue
cooperating fully with the Board and to make every effort to
release assassination records held by the Agency.

John F. Pereira
Historical Review Group, CIA
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Following are CIA's comments on specific sections of the
Assassination Records Review Board's interpretive
regulations, as published in the Federal Register, February
8, 1995.

1. Section 1400.1 Interpretation of Assassination Record

In paragraph (a) the reference to “activities and events
that may have led to the assassination--" seems overly
broad, and appears to go beyond the limits established in
the Assassination Records Collection Act. We believe that
it would be helpful to include an articulable standard in
this section. The present text would permit inconsistent
application of the regulations, which might encourage
massive and expensive, additional records searches that are
of doubtful value. -

The following change is suggested in paragraph (a):

“activities and events that may reasonably be
considered to have led to the assassination--” (This would
be consistent with the Act.)

2. Section 1400.2 Interpretation of additional records and
information

Paragraph (a) raises a question as to the purpose and
definition of “additional records and information.” The
meaning of the phrase “all documents used--during
declassification review of assassination records as well as
all other documents--"seems unclear. Is it the intention to
include any document, book, index, record system, etc.
regardless of relevance to the assassination or
investigations, including for example, legal opinions ? We
assume .that the purpose is to enable the Board to request
and review additional records.

We suggest that the section be made more specific,
including a clearer statement of the intent. For example,
with respect to cryptonyms, codewords, guides, etc. a more

- precise link to events related to the assassination or to a

timeframe could be helpful.
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3. Section 1400.5 Requirement that assassination records
be released in their entirety

The introductory paragraph specifies that “no portions
of any assassination record shall be withheld--solely on
grounds of non-relevance.” This appears to open the door
for access to entire documents that contain information on
sensitive activities even when the documents contain.
information that is only incidental to the assassination,
such as a passing reference to a name. There is a potential
risk that sensitive, non-relevant sources and methods would
be compromised.

We suggest that the Board consider adding wording to this
section that accommodates those instances when there is a
need to release ample information from a document to
disclose assassination-related material, while still
protecting obviously unrelated, sensitive information. The
Board, of course, would continue to have access to the
entire record. :

4. Section 1400.7 Additional guidance

Paragraph (d) states “any records identified with
respect to a particular person also includes any records for
that person by any other name, pseudonym, codeword,” etc.
This appears to require that all records on any individuals
who are merely mentioned in an assassination record be made
available. Is the objective really to assure that all files
on an individual or activity be made available regardless of
the labels on the files ? If so, we suggest that the text be
modified to reflect this. -
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In the letter to David, I would add at the end of the third
paragraph:

“Our Office of General Counsel provided some legal comments
on the scope of the definition that we've included in the
attached.” '

In the attachment under the comments to Section 1400.1:

After the first sentence, ending with '“beyond the limits
established by the [ARCA]”, I suggest adding the following
sentences:

“The Act authorized the Board to issue interpretive
regulations. Interpretive regulations, while entitled to great
deference, cannot be inconsistent with the congressional intent
to cover only certain specific activities. Rather, they should
stay within the clearly articulated definitions provided by
Congress. This is particularly important with respect to the
definition of “assassination records” since the ARCA has a
overriding effect on other statutory grants of power found
necessary in the interests of national security, such as the
National Security Act's direction that the Director of Central
Intelligence protect intelligence sources and methods from
unauthorized disclosure. The ARCA provides a statutory standard
for protecting or “postponing” intelligence sources and methods”
that applies only to “assassination records.” The standard in
the ARCA restricts those sources and methods that can be
protected in assassination records. The Review Board is given
the ultimate authority to apply that standard, subject to being
overridden only by the President. Thus, the ARCA reflects a
congressional desire to limit the DCI's authority to protect
sources and methods, but only for “assassination records” as ARCA
defined it. An interpretive definition by the Board that would
sweep in records not covered by the Act, we believe, would exceed
the Board's limited rulemaking authority. Thus, the proposed
definition should be limited more clearly to those records
identified by Congress as “assassination records. To do this, we
believe ....”
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In the letter to David, I would add at the end of the third
paragraph:

“Our Office of General Counsel provided some legal comments
on the scope of the definition that we've included in the
attached.”

In the attachment under the comments to Section 1400.1:

After the first sentence, ending with “beyond the limits
established by the [ARCA]”, I suggest adding the following
sentences:

“The Act authorized the Board to issue interpretive
regulations. Interpretive regulations, while entitled to great
deference, cannot be inconsistent with the congressional intent
to cover only certain specific activities. Rather, they should
stay within the clearly articulated definitions provided by
Congress. This is particularly important with respect to the
definition of “assassination records” since the ARCA has a
overriding effect on other statutory grants of power found
necessary in the interests of national security, such as the
National Security Act's direction that the Director of Central
Intelligence protect intelligence sources and methods from
unauthorized disclosure. The ARCA provides a statutory standard
for protecting or “postponing” intelligence sources and methods”
that applies only to “assassination records.” The standard in
the ARCA restricts those sources and methods that can be
protected in assassination records. The Review Board is given
the ultimate authority to apply that standard, subject to being
overridden only by the President. Thus, the ARCA reflects a
congressional desire to limit the DCI's authority to protect
sources and methods, but only for “assassination records” as ARCA
defined it. An interpretive definition by the Board that would
sweep in records not covered by the Act, we believe, would exceed
the Board's limited rulemaking authority. Thus, the proposed
definition should be limited more clearly to those records
identified by Congress as “assassination records. To do this, we
believe ....
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2. Following are comments on specific sections of the
Assassination Records Review Board's interpretive
regulations, as published in the Federal Register, February
8, 1995.

a. Section 1400.1 Interpretation of Assassination Record

In paragraph (a) the reference to “activities and events
that may have led to the assassination--” seems overly
broad, and appears to go beyond the limits established in
the Assassination Records Collection Act. We believe that
it would be helpful to include an articuable standard in
this section. The present text would permit incomnsistent
application of the regulations, which might encourage
massive and expensive, additional records searches that are
of doubtful value.

The following change is suggested in paragraph (a):

“activities and events that may reasonably be --

. considered to have led to the assassination--” (This would

be consistent with the Act.)

b. Section 1400.2 Interpretation of additional records
and information

Paragraph (a) raises a question as to the purpose and
definition of “additional records and information.” The
meaning of the phrase “all documents .used--during
declassification review of assassination records as well as
all other documents--"seems overly broad and unclear. As
presently worded, this section would appear to include any
document, book, index, record system, etc. regardless of
relevance to the assassination or investigations, including
for example, legal opinions. We assume that the purpose is
to enable the Board to request and review additional
records.

We suggest that the section be made more specific,
including a clearer statement of the intent. For example,
with respect to cryptonyms, codewords, guides, etc. a more
precise link to events related to the assassination or to a
timeframe could be helpful.

c. Section 1400.5 Requirement that assassination records
be released in their entirety’

The introductory paragraph specifies that “no portions of
any assassination record shall be withheld--solely on
grounds of non-relevance.” This appears to open the door
for access to entire documents that contain information on
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sensgitive activities even when the documents contain
information that is only incidental to the assassination,
such as a passing reference to a name. There is a potential
risk that sensitive, non-relevant sources and methods would
be compromised. -

We suggest that the Board consider adding wording to this
section that accommodates those instances when there is a
need to release ample information from a document to
disclose assassination-related material, while still
protecting obviously unrelated, sensitive information. The
Board, of course, would continue to have access to the
entire record.

d. Section 1400.7 Additional guidance

Paragraph (d) states “any records identified with respect
to a particular person also includes any records for that
person by any other name, pseudonym, codeword,” etc. This
appears to require that all records on any individuals-who
are merely mentioned in an assassination record be made
available. We assume that the purpose is more specific
i.e., to assure that all files on an individual or activity
be made available regardless of the labels on the files. We
suggest that the text be modified to reflect this.
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1 March 1995

MEMORANDUM FOR: John Pereira
Barry Harrelson -

CSI/HRG
FROM : Kathryn I. Dyer
DI/IRO
SUBJECT: Comment s--ARRB Proposed Interpretive Regulations

1. I have reviewed the proposed interpretive regulations
drafted by the Assassination Records Review Board, particularly
the sections addressing the ARRB's interpretation of the scope of
certain provisions of the Assassination Records Collection Act.
While I have comments on a number of sections, there is one
section in particular which raises serious concerns--principally
1400.2 regarding additional information and records.

2, BAs presently worded, this section opens up significant
records which have nothing to do per se with the assassination,
and which are currently protected by various laws, including the
National Security Act of 1947, and, moreover, are exempt from
disclosure under the Freedom of Information Act.

For example, (d) Organizational charts of government agencies.
(e) Records necessary and sufficient to describe the
the Agency's:
(1) Records policlies and schedules;
(2) Filing systems and organization; and
(3) Storage facilitiees and location.

Items (a) and (b) of this section ( 1400.2) also pose similar
problems in that (a) includes all documents used by agencies
during their declassification review...This includes all
materials including omnibus classification guides or other
materials (i.e. not merely those prepared for use in the JFK
review) which would identify sensitive material across the board.
Similarly, item (b) includes materials "created or used by
agencies in furtherance of their review,...® This entire section
should at a minimum be restricted to items created by agencies
for use in the assassination reviews. For example, if the DO has
a master list of cryptonyms, some of which appear in JFK
documents, only the subget should be included. Generic
categories of information which stand alone on their own merits
should be omitted. .

ADMINISTRATIVE INTERNAL USE ONLY
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3

Recommend: Delete items (d) and (e). Subpart (a) should be
confined to documente created by agencies (vice used) during
their declassification review.

The inclusion of generic categories of information, i.e., those
created independent of the assassination investigation(s) and
review effort, appears to be a calculated effort to gain access
to significant areas of information that are protected by other
laws (i.e., circumvention of the FOIA.)

If provisions (d) and (e) are not deleted and a and b
not limited to materials created by or created solely for use in
the assassination review, an additional section should be added
that applies to section 1400.2 in its entirety. This should
state that information created independent of the assassination
review will be released unless protected by other laws, Executive
Orders, and/or regulations.

3. Other Comments:

1400.1 (a)

Recommend: Insert the word "reasonably" between "may have
{reasonably] led to the assassination..."

The mere allegation that foreign events or
international developments may have led to the
assassination at this point in time (after all
the investigations) should not bring records
not related to the assassination on their face
within the scope of this act. There should be
an objective standard, i.e., reasonable person
threshold. Otherwise agencies could be
subjected to massive records searches on

little more than whim. The JFK assassination is
the epitome of conspiracy theories. Without a
threshold standard, the door would be opened to
additional searches (without merit), the
potential costs of which could be significant.

1400.6 Originals and copies.

Recommend: (2) and (3) Add the word "available" after "the
earliest generation print [available]."

Otherwise no provision to cover situation when
earliest generation print can't be located.

2

ADMINISTRATIVE INTERNAL USE ONLY
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1400.8 , Implementing the ARCA - Catalog of Assassina-
tion Records. (COAR)

Sections (a) and (c) appear to be inconsistent.
As presently worded, former specifies all
records will be listed in COAR; latter section
implies not all records will be listed, i.e.,
requirement that in listing one must determine
that the record will more likely than not
enhance, enrich....

4. If any questions, please call 54644 (secure).

3
ADMINISTRATIVE INTERNAL USE ONLY
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NOTE FOR: John F. Pereira @ DCI

FROM: (Eidon I Hatch/@ DA @ DCI

DATE: 02/21/95 02:15:20 PM

SUBJECT: Comments re the JFK Assassination Records Collection Act of 1992

1. In general there is not much in the regulation to cause the DA undo concern except for Sec. 1400.2 Interpretation of
additional records and information; specifically {e), (1), (2}, & (3). The schedules are classified in the agregate, filing systems and
organization structures are classified in toto, and the storage facility is an Agency Records Center at a classified location. | know this
may not be a lot of help, but | have little or no argument/comment concerning the other sections.

2. If you have any questions/comments, please call me on{30683/or note.

CcC:

ADMINISTRATIVE - INTERNAL USE ONLY
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Central Intelligence Agency
Washington, D.C. 20505

22 February 1995

Executive Secretariat
Information Review Officer

John F. Pereira
Historical REview Group

»

Attn: Barry Harrelson
Barry,

Do not agree with "no portions of any
assassination records shall be withheld
from public disclosure solely on grounds
of non-relevance." See Section 1400.5.
Non-relevant material should not have to
be reviewed for declassification & release.
This could be a never-ending project.

Thanks for the opportuni%izfzgiapm_ t.

ice M. Evans
DCI/IRO
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1 March 1995

MEMORANDUM FOR: Mr. Periera
FROM: Gary Breneman

SUBJECT : Comments on Proposed Rules, 36 CFR
Part 1400, Concerning JFK Records
Collection Act of 1992

1. You asked that I review subject proposed rules and
provide my thoughts and concerns. This is in response to
that request.

~

2. As a general statement, the proposed rules are not

well written and seem to try to cast the biggest net

possible. With reference to poor draftsmanship, note that
at Sec.1400.2, they introduce a term “additional information
and recoxrds,” and describe what the term includes. Compare
sections 1400.3 relating to “sources” and 1400.4 relating to
“(t)ypes of materials.” In the latter, they have reversed
the term and used “additional records and information.”
While the intent is fairly clear, it causes one to wonder
what they had in mind.

3. With reference to the big net approach, it is a
basic rule of statutory and regulatory drafting to not write
laws and regulations which cannot be enforced. In this
regard, I know of no authority in U.S. law, including the
JFK Act, which would give the Board jurisdiction over
records which “may be located at, or under the control
of,”...” (f)oreign governments.” See 1400.4 (b). I have a
similar concern with respect to “private” records. Cf. Sec.
1400.1 (a).

4. On the nonsensical side of the big net approach is
every book, magazine and newspaper article and which has
ever been written that may “report, analyze, or interpret”
the assassination. See 1400.1 (a). If read literally, the
Agency would have to give up all of its collections of
private books, etc. which fall within this definition. This
is particularly true of those books we referred to here
within HRG for information and understanding as we conducted
the review. See 1400.2 (a) -- (a)ll documents used by
government offices and agencies during their
declassification review of assassination records. ..

”
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5. With specific reference to the requirement of -
1400.2 (a), the Agency should be concerned about its records
within the DO which tie crypts to true names of projects and
alias' and pseudos to the true names of individuals.

Because we regularly called the DO office responsible for
these matters for assistance in identifying the projects and
names behind the crypts and alias,' this subsection would
seem to place those document holdings within the reach of
the Board. This needs to be addressed.

5. Turning to 1400.7 (d), the Agency should be very
careful here. 1In HRG's review and release of documents, we
have often given out an alias but protected the true name.
In others, we have given out the true name but protected the
alias or pseudo. This section seems to vitiate that effort
and needs to be addressed.

6. I have several thoughts on the non-relevant issue
which would take several more paragraphs. Suffice it to
say, carried to its extreme, if the Board can in any way
make the case a document is an assassination record, then
they are entitled to access to it and may direct its
release.

7. I would be pleased to discuss any of these items
with you if you wish.

Gary/M. Brenéman
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2 March 1995
Assassination Record Definition: Comments
Background Section:

[the statement “search and disclosure of records...must go
beyond the records of previous commissions...” is based on a
similar statements on pages 19 & 21 of the Report to
accompany S. 3000]

Section 1400.1 - Interpretation of Assassination Record
(a) “An assassination record includes,...,all
records. .. that may have led to the assassination...”

[S.3006 states that the “Board should act on a reasomnable
basis in requesting additional records. Recommend we insert
“reasonably” into statement after “have” (or change may to
reasonably could)]

(b) (2) "All records...or segregated by all
Federal...agencies in conjunction with any investigation...”
[means all “microfilm” documents are assassination records,
and will have to be reviewed and accounted for even if we
are successful in “postponing” most of these records]

1400.2 = Interpretation of additional records and
information.

(a) “All documents used by government offices and
agencies during their declassification review of
assassination records as well as all other documents,
indices, records, and other material that disclose
cryptonyms, code mames, or other identification material in
assassination records.”

[Section (a) is too inclusive; as written would include ANY
document, book, index, record system or other material
consulted or “used” during the review, regardless of
relevance to JFK assassination. In fact, most of the
material “used” in the review was used to determine if
information/names/etc. had been previously released and had
nothing to do with the assassination or investigations.

Also the part of the statement following “as well as” needs
clarification. Are they asking for all records that contain
information on individuals mentioned in assassination
records or are they asking for the records/indices/etc. that
were used to identify individuals mentioned by crypt or code
name in assassination records.

[ the amendment recommended by FBI covers CIA concerns;
ideally the word “used” should be changed to “created”]
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1400.2 (continued)
(b) & (c) [ ok ]
(d) & (e) [add wording to identify time period for

‘these records such as “at the time of the assassination and

investigations”.]

1400.5 Requirement that assassination records be released in’
their entirety.

An assassination record shall be disclosed in its
entirety except for portions specifically postponed.. .,and
no portions of amy assassination records shall be withheld
from public disclosure solely on grounds of non-relevance.

[If this applies to an “individual” assassination record
then there is no problem. However, if it applies, as I
suspect, to files and groups of records then we have a major
problem of privacy and source protection with the OP and 201
files. It may be possible to “postpone” the 201 and OP
files under the Privacy exemption and National Security Act,
however, the FBI approach to amending the regulation to deal
with “incidental appearance of assassination material” seems
a better approach. Our proposed amendment should include
“files” as well as “records”.

1400.6 Originals and Copies
(a) (2) add “available” after “the earliest generation

_print”

(b) in cases where a copy, as defined in paragraph (a)
of this section is authorized...the board may...require a
certified copy.

[In some cases our file copy or original is a previously
sanitized copy of the document; we may have to “certify”
theses copies as the “original” file copy.]

1400.7 Additional guidance

(d)...Any records identified with respect to a
particular person also includes any records for that person
by any other name, pseudonym, codeword, symbol, number or

cryptonym. . .

[This needs clarification. It the goal of this section is.
to ensure that all files on an individual/project are
provided regardless of how filed (under name, crypt, etc.)
then I do not see a problem. However, with out clarifying
language, this section could lead to the type of situation
described by Gloria. FBI also requested clarification.]
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”
Issues:

Non-related (36,000+ pages) and OP (10,000 pages) material
in microfilm collection ’

The “segregated” records statement negates our claim that
material in the Microfilm is “non-related”. We can point
out that the HSCA requested, but did not review a lot of
these records and that access was given to complete files
even thought the request dealt with specific events or
timeframes. However, given their objective of going
“beyond” previous investigations, I not sure this would have
any impact.

A different approach would be to deny or postpone personnel
type files including 201s that are not related to the
assassination (guidelines to be established in consultation
with the Board) as unwarranted invasion of privacy and/or
protection of sources. Approximately 25,000 pages of the
Non-related material are from 201 files; the remaining
10,000+ pages are from organization and project files.
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To: C/HRG
Subject: OGC's comments on proposed JFK regulations.

Bob's comments should be included in our response to
the Board, however, not as he has recommended. The language
and tone is very different and does not inserted well into
existing text; I think his comments will work better as a
separate paragraph or as an addendum.

Barry
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MEMORANDUM FOR:

FROM:

SUBJECT:

REFERENCE:

MEMORANDUM FOR:

FROM:

SUBJECT:

REFERENCE:

ADMINISTRATIVE - INTERNAL USE ONLY

10 March 1995
J. Barry Harrelson @ DA
John F. Pereira
JFK Assassination Records Proposed Regulations
10 March 1995

John F. Pereira @ DA
William H. McNair
DO/IRC
JFK Assassination Records Proposed Regulations

C§0319195, subject as above, dtd 8 March 1995

1. The DO concurs in ref comments and would add the following:

A. Comment Par 2 re Section 1400.2 - para d and e(3) call for "Organizational
charts of government agencies" and "Records necessary and sufficient to describe and agency's
storage facilities and locations".

Organizational charts of detail are classified and release would have to be

balanced against DCI mandate to protect such details.

Description and location of agency's storage facilities are classified and

release of such information would have to be balanced agamst security concerns and DCI mandate
to protect such information.

B. Comment 4 re Section 1400.7 - Consideration should be given to protect
records and files of different time frame not related to JFK where the subject is but a passing
name or reference. To reveal full records could endanger national security without adding to
body of information relating to JFK.

2. Believe these two comments should be considered for inclusion into official CIA .

remarks.

cC:

CC:

ADMINISTRATIVE - INTERNAL USE ONLY
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NOTE FOR: John Pereira @ DCI

] Barry Harrelson @ DCI
FROM: Kathryn 1. Dyer @ D1 @ DCI
DATE: 03/10/95 08:13:32 AM
SUBJECT: Comments re Assassination Records Review Board's Interpretive
Regulations
1. L have reviewed the draft comments prepared for the Agency regarding the AARB's proposed

interpretive regulations and believe some modifications are in order.

2. First and foremost, the comments regarding Section 1400.2 do not adequately address the concerns previously raised regarding the
unbridled incluston of categories of records that have nothing to do with JFK's assassination, e.g., organization charts, records schedules,
filing systems, etc. This section should
> be limited to items created by agencies for use in the assassination review. Generic categories .
of information which stand alone on their merits should be included. This section is overly broad
and inclusive. (Please see the discussion in my 1 March memorandum.) Contrary to the proposed
comment that the intent of this section is "unclear”, [ think it is eminently clear, and that's the problem.
I think our concerns would be better served by raising in terms of scope rather than intent. Alse
recommend against asking questlons such as “Is it the intent...?" Heck , yes! Would suguest wording
along the lines-"As presently worded, this section would appear to include....

3. The proposed comment on Section 1400.7 opens the door to all records on a person vice those

relevant to the assassination inquiries. Do we really want to set ourselves up for the obvious response to the question we are asking?
There are a number of different points here that need to be clarified, all dealing with scope. The board’s legitimate concern that all
records on an individual records be addressed {regardless of how filed, e.g.under another name, pseudonym, etc.). And an equally
legitimate Agency concern that

1.) recards on an individual when the records themselves are not relevant to the assassination inquiry,

(i.e. other records on the individual may be}, or 2. ) that all records on individuals who merely happen

to be mentioned in a document falling within the scope of the assassination inquiry {but the individuals themselves are not the subject of
investigation} should not be subsumed within the scope of these

regulations.

ccC:

ADMINISTRATIVE - INTERNAL USE ONLY
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To: C/HRG
Subject: OGC's comments on proposed JFK regulations.
1) OGC submission

Bob's comments should be included in our response to
the Board, however, not as he has recommended. The language
and tone is very different and does not inserted well into
existing text; I think his comments will work better as a
separate paragraph or as an addendum.

2) DI IRO

Kathy's comments on section 1400.2 are on target, but a
little strong. I don't think the board will buy changed
“used” to “created”. Our proposed response, as written,
does question the scope but not directly. (note: The FBI
proposed wording, if accepted by the board, would-
satisfactorily limit the scope of this section). She does
have a point in changing “intent” to “as presently worded”.

On section 1400.7, Kathy's reaction is the same as
Gloria's. I think our response adequately address the
concerns here, but could be strengthen without changing the
tone of the response. (Note - OGC comments will also address

. “scope” which clearly is Kathy's primary concern.

Barry
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Mr. David Marwell
Dear David,

We appreciate the opportunity to comment on the
Assassination Records Review Board's proposed- interpretive
regulations as published in the Federal Register, February
8, 1995. We recognize the value of providing guidance for
those who are responsible for implementing the Assassination
Records Collection Act.

Our general view is that the regulations are
comprehensive -in identifying the range of records that would
potentially be relevant to the JFK assassination or the
scope of the investigations into the assassination.

In a few sections of the regulations the wording seems
somewhat overly broad or the meaning is not clear. Attached
for the Board's consideration are comments on these
sections. In some .parts of the text we suggest possible
changes in wording for purposes of clarification.

We would be pleased to discuss these comments at the
Board's convenience. It is our intention to continue
cooperating fully with the Board and to make every effort to

release assassination records held by the Agency.

John F. Pereira
Historical Review Group, CIA
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Following are CIA's comments on specific sections of the
Assassination Records Review Board's interpretive
regulations, as published in the Federal Register, February
8, 1995.

1. Section 1400.1 Interpretation of Assassination Record

In paragraph (a) the reference to “activities and events
that may have led to the assassination--" seems overly
broad, and appears to go beyond the limits established in
the Assassination Records Collection Act. We believe that
it would be helpful to include an articuable standard in |,
this section. The present text would permit inconsistent
application of the regulations, which might encourage
massive and expensive, additional records searches that are
of doubtful value.

\

The following change is suggested in paragraph (a):
“activities and events that may reasonably be

considered have led to the assassination--" (This would'
be consistent with the Act.)

2. Section 1400.2 Interpretation of additional records and
information

Paragraph (a) raises a question as to the purpose and
definition of “additional records and information.” The
meaning of the phrase “all documents used--during
declassification review of assassination records as well as
all other documents--"seems unclear. Is it the intention to
include any document, book, index, record system, etc.
regardless of relevance to the assassination or
investigations, including for example, legal opinions ? We
assume that the purpose is to enable the Board to request
and review additional records.

We suggest that the section be made more specific,
including a clearer statement of the intent. For example,
with respect to cryptonyms, codewords, guides, etc. a more
precise link to events related to the assassination or to a
timeframe could be helpful.

3. Section 1400.5 Requirement that assassination records
be released in their entirety

The introductory paragraph specifies that “no portions
of any assassination record shall be withheld--solely on
grounds of non-relevance.” This appears to open the door
for access to entire documents that contain information on
sensitive activities even when the documents contain
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information that is only incidental to the assassination,
such as a passing reference to a name. There is a potential
risk that sensitive, non-relevant sources and methods would
be compromised.

We suggest that the Board consider adding wording to this
section that accommodates those instances when there is a
need to release ample information from a document to
disclose assassination-related material, while still
protecting obviously unrelated, sensitive information. The
Board, of course, would continue to have access to the
entire record.

4. Section 1400.7 Additional guidance

Paragraph (d) states “any records identified with
respect to a particular person also includes any records for
that person by any other name, pseudonym, codeword,” etc.
This appears to require that all records on any individuals
who are merely mentioned in an assassination record be made
available. Is the objective really to assure that all files
on an individual or activity be made available regardless of
the labels on the files ? If so, we suggest that the text be
modified to reflect this.
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io) of this section shall be completed by
Octobmr 1, 1995,

PART 1926—SAFETY AND HEALTH
REGULATIONS FOR CONSTRUCTION

5. The suthonty cntation of subpart Z
of 29 CFR Part 1926 is revisad to read
as follows. ’

Authority: Scciuns 6 sl 8, Qccupational
Safety and Health Act, 23 U S.C. 695. 657,
Secretury of Labor's Cndass Nos  12-71 (36
FR 4754}, 8-76 [41 FR 25054). 9-83 (48 FKR
35736) or 1-90 [53 FR 9U03) as appiicable,
and 29 CFR pan 1611

Section 1926 1101 alsc Issued under 5
L.SC 5%

Suction 19206.1102 nut wssued under 9
TS 655 of 29 CER pant 1911, aiso 1ssued
undet 3 U.S.C 553

Section 1926 1103 through 1926 1118 alsu
Issuod under 29 LU.S.C. 653

Saction 1926.1128 als0 msned under 29
U.S C. 653.

Saction 1926.1145 and 1676 1147 alsa
1ssued under 29 U.S C 651

Section 1926 1134 alao 1ssued under 2y
1 S.C 653,

6 Section 1926.1101 s amended by

1evising paragraph (q) to read as follows:

§1926.1101 Asbostos.

(q) Dates. (1) This standard shall
bocome effective Octobor 113, 1694,

{2} The provisioas of 79 CFK 1426.58
remain in e et untl the start-up dates
of the equivalent provisions of this
stendard . .

{3 Sturt wp dates. Al ebhigations oi
1a1s standatd coruncine: oa the sftnctive
date vxcept as [otlows

(1) Methods of compliance. Tne
enginpvning aind werk prsciice contsuls
1equired by paragraph ty) of this sectivn
shall be implemented by October 1,
1495

(n) Aespiratory protection.
Ruspiratory protection reqinired by
paragraph (h) of this section shall be
jsuvided by Octobor 1, 1995,

(i) Hyiene facilities and practices
for employees Hyglence faciites and
prractices requured biy paragraph ()) of
this section shall be provided by
October 1, 1995.

tiv) Communication of hazards
Identihication, nothcation, lsbehng and
sign posting, and traitung required by
paragruph (L) of this section shall be
provided by October 1, 1995,

(v) llous:*keepu:g Housekeuping
proctices and controls raquured by
paragraph (1) of thas section shisll be
provided by October 1, 1995,

(v1) Mudical surveillance required by
paragraph (1n) af this section shall be
provaded by October 1, 16495

(va) The designation and treining of
compatant persons required by

paragraph (o} of this section shall be
completed by Ociobor 1, 1995.

[FR Doc. 95-15790 Fuled 6-27-95. 8.45 am]
BILLING CODE 4610-28-M

DEPARTMENT OF EDUCATION

34 CFR Part 685
AIN 1840-AC0S

Willlam D. Ford Federal Direct Loan
Proqram

AGENCY: Debanmenl of Education.

. ACHON: Final regulatians

SUMMARY: The Secretary amends the
rogulations governing the Walliam D,
Ford Federal Dircct Loan Progran to
add the Office of Management and
Budget (OMb) contrul number to certain
sections of the regulations Those
sections contain intormation collection
requiteints appruved by OMB The
Sccretary takes this action to inform the
public that these roquirenicits have
been approved, and thurefore affected
putties must comply with them.
EFFECTIVE DATE: Intorination coliection
requiremunisan the tinal regulauons are
effective on July 1, 1945,

FOR FURTHER INFOHMATION CONTACT:
Rachel Edelstein, Policy Development
Division, Otfice of Postsecondary
Education, U S Depirtinent uf
Fducation, 660 Independence Avenue,
SW  [Ruan 3053, ROb-5). Wasmngion,
D, 20202-5400. Telopnutc (202) T08-
4303 Individuals who usea
telecuinmunicatiuis Gevies (or the deaf
{TDD) may call the Federnl Infurmation
Relay Servics ITIRS] at 1-800-877-H139
betweer. 8 a.m and & p m Eastern timo,
Monday through Friday

SUPPLEMENTARY INFORMATION: Final
regulations for the Williew D Furd
Fedaral Direct Loan Program were
published on Deceruber 1, 1994 (39 FR
61664). Compliauce with infoimaton
collecdtion requoamcrnts in these
regulotons was delayod unnl those
requitements were approved by OMB
under the Paperwork Reducuon At of
1980 OMB approved the information
collection requirements on NDucembeer 7,
1994. Those requirements will therefure
become eifective with the other
provisions of the regnlatons on July 1,
1945.

Waiver of Proposcd Rulemaking

it is the pracuce o! the Secretary o
ofier interested parties tlie oppontunity
to comment on propused regulauons
However, the publication o OMB
control numbers s purely lochnical and

dues not establish substantive policy.
Therefore, the Secrutary has determined
under 5 U.S.C. 553(b)(B), that public
comrment on the regulations is
unnecessary and contrary to the public
interest.

List of Subjects in 34 CFR Part 645

Adsmimstrative practice and
pracedure, Colleges and univorsitios,
Educauon, Loan programns—education, -
Reporting and recordkeaping
requirements, Student aid, Vocational
educstion

Dated. June 23, 1995.

David A. Lunguniecher, )
Assistant Sccretary for Fosseconduwry
Education. :

The Secretary amends Part 685 of
Title 35 of the Code of Federal
Regulations as follows:

PART 685—WILLIAM D. FORD
FEDERAL DIRECT LOAN PROGRAM

1. The authority citavion for part 685
continues Lo read as follows:

Authority: 20 U.S.C. 1087a ¢f seq , unless
utherwise noted.

2. Sections 685 204, 685.206, ©685.209,
685.213, 685.213, 685.215, 685.301,
685.302, 685.303, 683.309, and 685.401
are amended by adding the OMB control
number following the sectivn tu read as
follows: )

(Appioved by the Office uf Management and
Budget under conarol numbes 1840-0672)
[FR Due 95-13844 Flled 627 %4 4 4% wn|
BALING CODE 4000019

ASSASSINATION RECORDS RLVIEW
BOARD

36 CFR Chapter XIv

Guidance on Interpreting and
implementung the President John F.
Kennedy Assassination Records
Callection Act of 1992°

AGENCY: Assassination Rocords Review
Board.
ACTION: Fina) regulations.

SUMMARY: These final interpretive
regulations provide guidance on the
interpretation of cenain terms included
in the Presideat John F Kennedy
Assassination Records Collection Act of
1992 and on anplementation-of centain
of the statute’s provisions The tinal
interpreuve regulations make elfective
the prupused interpretive rogulations
previcusly published by the
Assassination Recurds Review Doard
{Roviow Bauard) Tle Review Boord
revised the propused interprotive
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hgulaiioos efter considering public
tomment received in writing and
turough teslimony at public hearings
convened by the Review Board.

EFFCCnIvE 0aTE: Thoso interpretativa
regulationg oj0 offoctive june 28, 19495,

FON FURATHER INI ORMATION CONTACT:

T Joremy Gunn, Acung General
Counsel, Assassination Records Review
Board, 600 E Street, N.\V., “ud Fleor,
Washington, D.C. 20530, (202) 724-
008y, fax (202) 724-0457.

SURPLEMENTARY INFORMATION:

Backgrouad and Statutory Authonity

* The President John F. Kennedy
Assassination Records Collection Act of
1992, 44 U.S.C. 2107 (as emended) (JFK
Act), astablished the President John F.
Kunnedy Assassination Records
Collection (JFK Assassination Recotds
Collection) at the National Archives and
Records Adintnistration INARA). In
octablishing a process fur public
disclosure of all recards relatang to the
assussination, Congrass crmated an
independant Federal agency. the
Assassination Records Review Board,
that consusts of live citizens appuinted
by the President and confinned by the
Senale in 14994..Under the [JFK Act, thy
Raview Board 15 wnipowered Lo decide
“whether a record canstitutes an
assassination record * 43 U S.C
2107.7(i)2)(A). Congrees intendsd that
the Raview Board “1ssus pundance to
assist in articulatng the scope or
universe of 3ssassination 1ecords.”
President Johin ¥ Kennedy
Assagsination Records Collection Act of
1992, S. Rep. 102-328. 102d Cony . 2d
Svce. (149932) at 21. These findl
interpretive regulations, a proposed
versian of which were publishied at 6u
FR 7506-7508 (Feb. 8, 199%), comply
with that inandate.

The Review Board's goal 1n issuing
this guidance 15 to imploment
cungressional mtent that the JFK
Collection contain “the most
coinpruhensive disclosure of records
rolated Lo the assassination of Pracidant

Kennedy.” S. Rep 107-328, supraat 18.

The Board 15 also mindtul of Congress’s
instruction that the Board apply a
“broad sud encotmpassing” working
definition of “3ssassination record” in
urder to achieve the gual of assembling
the fullest historical record on thys
tragic event 1n Atwerican history and on
the investugations that were undertaken
in the assassination’s ahermath. The
Board recognizas that inany agencies
began to urpanize and review records
responsive 1o the JFK Act even before
the Board was appointed and began its
work. Nevertheless. the Board's ann is

that this guidance will aid in the
viumaty assembly and pubhc disclosure
of the fullest possible historical record
on this trsgedy and un suhsequent
investigations and ingusries into it.

The final inlerprative regulations are
intended to 1WJentify comprehensively
the range of records reasvnably elsted
to the assassination of Presidont
Kennedy and investigations undertaken
in its aftermath. The final interpretive
regulations are also intended 1o aid in
the consistent, etfective, and vificient
implementation of thu JFK Act and to
establish procedurys for including
assassination records in the JFK
Assassination Records Collection
established by Congress and housed at
NARA's {acility in Collepa Park,
Maryland:

Notice and Comment Process

Tho Keview Board sought public
comment un its proposed interpretive
sepulations and set a thiny-day petiod,
which ended on March 10, 1995, for the
putpuse uf receiving writlen comments.
The Koview Board also hieard testimony
at public heanings on a<pucts ol the
proposed interpreuve regulations. In
addiuon, the Review Board sent copics
of the proposed interpretive regulauuns
to agencies knnuwn to have an interest in
and tu be affactud by the Review Board's
work, particularly thoso that either
created or now hold assassination
tecords, and to the appropnato oversight
commitlees in Congress. The Roview
Board also sent notices of the propased
intucpeelive rogulations and request fur
comrnunts Lo Meany urganizations and
individuals who have denonatiated an
interest in the release of matatials under
the JFK Act ur who have engaped in
research into the assassination of
Prusident Kennedy

The Review Board received written
comments on the propused interpretive
regulations from four Faderal syencies,
three state and Juua] government
entities, and twenty-one private
individuals and organizations with an
interest in the Review Buard's work.
Federsl agencies providing wnittan
comments include the Fuderal Bureau ot
invesugauon (FBI), the Central
Intelligence Agency (CIA). NARA, and
the Depariment of State  State or local
government entiies providing written
communts 1nclude the Dallas [ fexas)
County Commissioncr’'s Court, the
Dallas County Historical Foundation,
and the Ciy of Dalla, Records
Management Division of the Oltice of
the City Secretary

Prior to publication of the proposed
witerprelive regulstions, the Review
Bdaord heard testimony at a pubhic
hearing held at thy Raview linard's

offices on December 14, 1934, froin
representatives of NARA on the
quustion of including antifacts in the
scope ol the term “*assassination
record.” Afier publicatiun of the
proposed interpretive regulations and
bulore expiration of the comment
period, the Review Board heard

. tesmony at 8 public hearing on March

7. 1995, from the FBI ond from several
individuals and representatives of
pnvate organizations on their views
regarding the taxt of the proposed
interpretive regulations. Copres of all
wTilten comments recwived and
uanscripts of public testimony on the
praposed interpretive regulations werce
placed in the public reading room ot the
Ruview Board’s officos and madc
svailable for inspouction ond copying by
the public upon roques!.

At a public mneeting hold on May 3,
1995, for which notice wes tiely
published in the Federal Register
pursuant to the provisiuus of the
Government {n the Sunshune Act, the
Review Boaid cunsidend a final druht of
these interpretive regulations That
discussion draft 1ncorporated many of
the cutunents recenved by the Review
Buard on the proposad interpretive
regulations. The Review Board
unanimously voted to adopt the text f
the discussion draft as s final
interpretive regulations. Thu approved
text 1s, with a few minur corrections thot
do not change the substance, published
Lire.

Response to Comments

The Review Bouard fuund very Lelpful
the thoughtiul and, 1n many cases. very
detailed cominents submitted on the
proposed interpietive regulanens
Nuarly all ol the comnmmentators
arpressed support for what they
characterized as the proposed
interpretive regulanons’
comprehensivenass and flexibility. All
comments submitted were caretully
studied and considered by the Review
Board Submitters made both
substantive snd technical suggestions,
many of which were incorporated into
the interprative regulations as issued
here i final form. The summary below
icludes the pnincipal substantive
comments recerved and the Review
Board’s rusponses thereto.

Comment. The proposed language of
§ 1400 1{a) 1s unduly restrictive because
the phrase “may havs led to the
assassination’ requires at least a
potenual csusal link to the
assassination Maoreover, determunng
whelhec there i3 a causal hnk would
requite the Review Board to evaluate the
validity uf competing accounts of what

&2ty o7 e e
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lod tu the assascination of Prysident
Kounody

RAesponse A nwnber of conunentators
put forward cnticizsins along thuse lines.
Soine of these commentators suggested
that soma form of a “'reasonably related”
stondard bo cubstituted for the “may
have led to” language. while others
suggested altemative formulations (¢ g .
*that may shed light on the
assassination”). ln adopting and
eventually applying a “reasonably
related’’ standard, the Roview Board
does nout seek to endorse or reject any
particular theory ot the assassination of
President Kennedy, although such
theories ay inform the Review Board's
search for recotds reasonably related to
the assassination and investigatious 1nto
it. The Keview Board beliuves that
§ 1400.1(8). as now worded, advances
that elfort and will promote a consistent
broad interpretation and
implemeutstion of the JFK Act.

omment: The proposed language of
§ 1400.1(a) is tuo broad end opon-ended.
A morv specific nexus 1o the
assassination of Prusident Kennedy
should be required.

Response. As its text and legislative
history make clear, the JFK Act
conturaplates that the Review Board
extond its search for relevant records
buyond what has buen compiled or
roviowed by previcus investugatuons It
is 1nuvitsble, therefore, that the Review
Hoard must exercise judgment in
determaning whather such records
constitute “assyssination racords.” The
Review Board regarde its ““reasonably
related” standard 93 sullicient to ensure
that agencies are not overburdened with
wdentifying and reviewing records that,
1f addud 10 the JFK Assassination
kecoids Collection, wuuld tot advance
the purpases of the JFK Act

Comunent Secuon 1300 1 should
specifically include as assassination
recurds any records pentaining to
particularly (dentified individuals,
arganizgtions. events, ctc.

Hesponse: The Review Board
deternined that, in almost every case,
the types uf records commentators
sought to add were already adequately
covered by § 1400.1 as proposed.
Accordingly, the Review Board duchned
to include rucords or record groups at
the luvel of speciticity urged by these
cammantators becaise doing no noght
limit the scope of tho Interpretive
regulations as applied waitislly by other
agencius, or otherwise might prove
- duplicative or confusing Howaver, the
Review Board welcomes and encourages
suggestiuns frums the public as to
specific records or 1ecord groups that
mcg constilute assassination records,
and intends to pursue such leads,

including those provided it the written

cornmunts to the proposed witerpretive

regulations

Comment: Section 1400 2(a) 15 vague
and ovarly broad in descnibing the scope
of additivnal records and lufunustion

Nespunse” The Raview Buard lLas
added languape to clasify that the
puspose of tequesting addiuanal records
and infarmation under § 1400.2(e) is to
identify, evaluaty, or wnterpret
assassination records, wcluding
assassination records that may not
initially have been 1dentified as such by
an agency The Review Hoard alsa has
addod langusge to indicate that it
iutends o implement this section
through writlea requests signed by 1ns

Executive Director. The Review Boand

conterngplates that, with regard 1o such

requests, 1ts staff will work closely with
enuties 10 which such requests are
addrussed to implement the J[FK Act
uffectively and efficiently. '

Comment. The scope of additional
records and information shuuld
specifically include revords and
intortnation that:

—dsscribe agoncies’ methods of
searching for records:

—describie reclassification, trausfor,
destruction, or uther disposition of
rucords; or

—do not canstitute assassination
records, but have the potential tu
enhance, ennch, and liosden the
histurical record of the assassingtion.
Response. To the eatent that the

inclusion of records and information of

the typus described would assist the

Review Board in meeting its

respunsibilitics under the JFK Act, the

Review Board has adaptad the suggested

language
Comment. The scape of

“assassintion 1ecneds” under § 1400 1

and “addutional records and

information” under § 1400.2 should not
extend to state and local guvemimunt or
to private records that are not in the
pussession of the Federsl gorernment.
Fesponse The Revigw Board )
constdered such comments caretully.
but concluded that the terms of the JFK

Act preclude the narrower reading of

the Review Bourd's responsiilities

urged by such comments. Secuon

1400.6 allows the Review Board, 1n us

discretion. to acee ot cupies in hon of

originals The Review Board believes
that this llexitulity addresses the
concerns of some commentators about
the remuval of eriginial records already
housed. for example, i <tato or local
archives

Coumment: Secuion 1300.3 should
include as sources of assassinauon
records and additionasl records and

infunnation andividuals and
curporstions that pussess such material
wven if not obtained from sourcus
identified in paragraphs (a) through (e)
thereof, and should specifically wnclude
indenduale and corporations that
cuntractod to provide goods or services
to the govermument.

Hesponse: The Reviow Board has
added paragraph ([) to this secuon in
response to thugo comments. The
Review Board has coucluded that, in
view of paragraph (f}, speafically
wdentifying government contraclars or
other private persans would be
unnecessary and rodundant.

Comment. NARA contendud that .

§ 1400 .4 should not includu artifacts
among, the types of materials included
in the term *"record.” Truating adifacts
as “‘records’’ would be contrary to
NARA’s accustomed practice and the
usage of the tenn “records™ in other
areas of Federal records law and would
rasult fn substantial practical
difficulties.

Hesponse: The Review Board has
carofully considened NARA's objections
to the inclusion of artifacts as “records,”
but decided that this inclusion is
necessary ta achiove the purposes of the
JFK Act. Tha Review Board notes that
artifacts that bocamoe exhibits to the
proceedings of the Wurreu Connunston
bave long huen {n the custody uf NAKA,
and decided that theso artifacts should
remain in the JFK Assassination Recards
Collection. The Review Board further
hulievos thut the umque issues of public
trust and credibility ul goverument
prucesses that prompted gnaciment ot
the JFK Act require that arufacts be
sncluded within tha JFK Assassination
Records Collectiun. Tho strong support
tbat commenting members of the public
gave to this position reinforces this
conclusion. The Review Board sncluded
i ats proposed regulations, and retained
1n 3 1400.7(b)—(c) of the final
interpretive regulavons, lauguage
intended to addiess NARA's conrcerns
about potyntial copying requircmenis
and presurvation issues unujue o
artifacts,

Comment: Section 1400.5 shiould be
mudified 16 allow agencies to withhold
from the JFK Assassination Records

. Colluction matenal that 1s not 1ulated to

the assassination of President Kennedy,
oven though 1t appears in & record thar
countains other material that 15 relsted to
the ussassination of President Kennedy.
Response: It remains the intent of this
section to make: clvar to agencies that, as
a rule, entire records, and not parts
thereof, are 1o becomo part of the jJFK
Assassination Records Collection.-The
purpose of requiring thet records be
produced in therr entiraty is to ensure
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that the context and integnity of the
rucords be proserved. Only In rare
snstancos will tho Review Board assent
to withholding panticular information
within an assassinahon record on the
ground that such infurtnation 1 not
rolovant 10 the assassination. Section
1400.5 has been modified 1o clarify that,
althoygh tire Review Board may ellow
this practice in extraordinaty
curcunstances, this detenminstion is
within the sole direction of thy Review
Board.

Comment: The discussion of originals
and copies 1n § 1400.6 is, in verious
respocts, unclear and confusing.

Response: The Review Board made
exiensive changes to this suction to
addross thase concemns and 1o achieve
groater internal consistency. The Review
Board's intent 1n this section is to
express its strong preference for
including oniginal records in the JFK
Assassination Records Collection, bLut
olse its understanding that, for a veciely
of reasons, thero may be situations
wheru a copy instead of the original of
&n assassthation record may be more
appropnste for inclusion in the
Collsction.

Comment: Section 1400.6 should be
clarified as to whether “record copies”
of Fodoral agency may be included 1n
the J[FK Assassination Records
Collection.

Response: The Keview Board has
madified § 1400.6l4)(1) to clarify that
thy Review Board may delermine that
rucord copies may be included in the
Collection.

Comment: The Catalog of
Assassination Records (COAR)
described 1n § 1400 8 should consist of,
or be replacud by, the database and
finding aidg prepared by the Federal
agencles 1n possession of assassination
records.

Responise” This and other commaents
ruceived regarding the pruposed
& 1400.8 indicated some confusion as to
the intent and upuration of the
mechanisin vstablishud in this section
For this reason, the Review Board
decided to replace tho term “'Cataloy ol
Assassination Records™ with the terin
“*Nutice of Assassinstion Record
Determination™ (NAKD), and to redraft
this section Lo clarity the Roviow
Board's intant to use: the NARD
mechanism siniply to documcnt the
Review Board’s ongoing determinations
that, in addivan 1o records uxplicitly
enumerated 1o the JFK Act as ’
assassination records (¢ g, records
reviewed by the HECA) or identified by
Fedeara! agencies in their own searches,
centain other records also are
assassination records to be included in

the JFK Assassination Records
Collcetion.

Scction by Section Analysis

Scope of Assassmation Record

As discussed abuve with regatd to the
public comments, subpatagraph (e) of
§ 1400.1 bas boen mudified to adopt a
“rcasonably rolated” standard and the
term “"Catalog of Assassination Records*”
has been replaced with *“Notice of
Assassination Record Determanation” in
subparagraph (b)(3} The final
terpretive regulations also incorporate
suggested technical changes, including
edits for clarificatiou and revision of
this section’s title to make 1t rnore
precise.
Scope of Additional Records and
Information

The ttle of § 1400.2 was revised to
conform to the new title ol § 1400.1.

, Additional ¢diting changos were made

for clanty A new subpart (G) was added
tu subparagraph (6) and 3 new
subparograph (f) was udded after
consideration of comnments that noted
the potenus! exclusiun of certain
vategones from tlie scope of this section
in the propoesed interpretive regulations.
The Review Boerd has added language
i the final intarpretive regulations 1o
clarify that the purpose of this secuon
15 to aid in identifying, evaluating or
interpreting assassination records,
including assassination records that
may not initially have been identfied
Ly an aguncy. The Review Board also
has added language to sugyust thet it
inteads to implement this section
through wntten requests signed by the
Review Board’s Exocutive Director.

Sources of Assassination Records and
Additional Records and Information

A new subparagraph (g) was added lo
§ 1400.3 alter consideration of
corainents noting the potential
exclusion of records created by
indwniduals or corpordtions vr obtained
from sources other than those already
identified in the previvus
subparagraphs

Types of Moterials Included in Scope of
Assassination Hecord and Additional
Records and Information

No substantive change has been made
o §1400.4 as it uppenred in the
proposed interpretive regulations

Heguirement That Assassination
Hecords be ficleased 1n Thesr Enurety

Language hias huen addad 10 §1500.5
to permut the Review Board, in its sole
discrctivu, to sllow relesse ol ouly part
of an assassinanon record where such
partial reloase 1s suflicient 1o comply

with the intent and purposes of the JFK
Act.

Originals and Copics

Extensive changes wutey made ta
$ 1400.6 tor reasons of clarity and
internal consistency. The Review Board
alsoncorporated in the final
interpretive regulations language
clarilying that “record copies™ of
Federal agency records may be included
1n (he JFK Assassination Kecords
Cullectiun and addressing the important
issuc of preservatlon requirements. In
this respuct, the Review Bouard sought to
treat records in various media 1 g
moans appropriate to the unique
characteristics of sach medium.

Additional Guidance

In the light of comments received, the
Review Board extensively revised
§1400.7. Subparagraph (d), as it
appeared in the proposed interpretive
regulations, has been broken into threu
subparagraphs—new subpuragraphs (d),
te), and (f)—to avold potential confusion
and to add clanty. The intent of these
subparagraphs is 10 make cleer that all
files on an indmndual. event,
urganzation or activity are to be made
available to the Review Board regardless
of the labuls on the files, where the
records may be found. ar whether they
reflect the true name or identifier of the
individual, event orgenization, or
activity. '

Subparagraphs (b) and (c) § 1400.7
were included 1n thy proposed
interpretive regulations and retained in
the final interpretive regulstions in
order to address concerns expressed by
NARA regarding the inclusion of
arlifacts in the scope of the material
deemed “‘assassination records.” Ry
including these subparagraphs, thy
Review Board wishes to maka it claar
that it believes the JFK Act vstablishes
unique standarde as to the records to be
included in the JFK Assassination
Records Collection. By including
artilacts as a typo of *assassination
record,” the Review Board seeks to
fulfill sty mandate froms Congress to
assemnble all malerials reasunably
related to the assassination «n the JFK
Assassination Records Collection. [t is
not intsndud that the inclusion here of
arbfacts for purposes of implementing
the JFK Act should be construed 10
affect the implemontation of uther
tacords laws. Subparagraph () is
witended o ensure that all artifacts an
the collectiun are preserved for posterily
and that public access be provided to
thiose artifacts in a manner consistent
with their prycervation. The Review
Board cnicourages NARA to set out 1n
writing the terte and condilions under
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" . which access to such niatenals shall be
allowad.

Im I.lementing the JFK Act—Notice of
Assassmation Hecords Deternunation

The Review Board has repluced the
torin *"Catalog of Assassination Records®
that appeaiad in the proposed.
interpretive repulations and redrafted
§ 1400.8 to clarify the Review Board’s
. {ntont. In the final interprutive
regulations, the Keviow Board
substitutes the term NARD for prior
referonces to a “catalog.”

Paperwork Reduction Act Statement.

The regulation is not subject to the
provisions of the Puperwork Reduction
Act of 1960 (44 U.5.C. 2501 ef seq.)
bocauga it dows to contain any
wnforination callectiun requiresients -
within the meaning of 43 U.S.C..
3502(3).

Reprulatory Flexibahity Act Certification

As rejuired by the Repulatory
Flexibility Act of 1990 (RFA), 5 U.S.C.
601—612), thy Board certifigs that this
rule, 1l adopted, will not have u

signi {icant economic impact on a
substanual number of small untities and
that, therefore, a regulatory flusabibty
analysis need not be prepared. 5 U.S.C.
605(b). The proposed rule would not
impuse any ubligations, including any

< obligations on ““stall entities,” as sel
forth 5 USC 6ui(d) of the

Regru latory Flexability Act, or within the
dofinition of “'small businass.” as found
in 15 USC 612, or withun the Small
Business Size Standards in regulations
issued by the Small Business

Y Administration and codified in 13 CFR

paut 121.

Heview by OMB

R T

This regulatian has bven reviewed by
OMB under Fxecutive Order 12868,

J

. List af Subjects in 36 CFR Part 1400
4 Administrative practice and

& procedure, Archives and tecords

&

Accordimgly, ihe 1uview Roard Liencby
#stabilishes a nesw chapter XIV in title 30
of the Cude of Federal Regulstions to
read acs follewe

CHAPTER XIV—ASSASSINATION
RECORDS REVIEW BOARD

PART 1400—GUIDANCE FOR .
INTERPRETATION AND -
IMPLEMENTATION OF THE
PRESIDENT JOHN F. KENNEDY .
ASSASSINATION RECORDS
COLLECTION ACT OF 1992 (JFK ACT)

Sec.

1400.1 Scopv of assussination record .

1400.Z Scope of additional records and
infurmatlon.

1400.3 Sources of assassination records and
additional records and Information.

1400.4 Types of materlals included In scope
of assassiastion record and additional
recards and infonmatlon.

1400.5 Requirement thet assessination.
records be released in thelr endrety..

1400.6  Otlginals and coples.

1400.7 Additionel guidauce.

1400.8 Implementny the JFK Act—Nouce
of Assasgination Record Dusignation -

Authority. 44 U.S.C. 2107.

§1400.1 Scopo of assusslnuuion rocord.: -

(8) An essusstnution record wocludes,
but is not limited to, 8ll iecords, public
aid private, regurdless of luw labeled or
iduntified, that ducutient, describe,
report on, analyze or interpret activities,
persons, or events reasunably related to
the assassination of President John ¥
Kennedy end investigations of or
inquiries into the assassination.

tb) An assussination record turther
includes, without limsitation:

(1) All records as defined 10 Section
3(2) of the JFK Adt,

{2} All secords collected by or
segregated by all Federal, s1ate, and
local government agencies 1n
conjunction with any investuigatiun or
anslysis of or inquiry intu the
assassination ot I'resident Kennedy (fur
example, any intra-agency tnvestigation
ur analysis of or iInquuy intu the
dssassinativn, any inteiagency
comwmunication regarding the
assassination, any requuest by the House
Select Committee on Assassinations
collect documents and other materials;
or any inter- or intra-agency collection
or segregation uf documents and other
matunials).

(31 Other records ur groups of rucords
listed in the Notice of Assassination
Record Designation, as described in
§ 1400.8 of tus chapter.

§1400.2 Scope of additionsl records and
information

Thu term additional records and
information mcludes

(8) Al documents used by
guvermunent offices end ugencies dunng
their declasaification review of :
assassination records as well as all other
documents, indices, and other material

(including but not limited to thaoss that
disclose cryptonyms, code naines, or
other.identiliers that appear.an.
assassination records) that the
Assassination Records Review Haoard
(Review Baard) has a masonable basis to
believe may constitute an assassination
record or would assist in the
identiBication, evaluation or
interpretaton of an essassinetion.
record. The Review Board will identify
in writing thase records and other -
materials it intends to seek undur thys
sectian

(b) All zaining manuals, instructional
materials, and guidelines created or
used by the agencive in furthoranco of
thuir soviow of assassination rocords.

(c) All Yocords, lists; and documenis -
descriling the procedure by whuch the
agencies ideutifiud or soloctod
sseossination records for reviow.

(d) Onganizational charts of .
government ageucies.

(e) Records necessary and sufficient to
describe the agency’s: -

(1) Records policies and schedules;

(2) Filing systems aud organization;

(3) Storape facilities and Jocanans;

(4) Indexang symbols, marks, codes,
instructions, guidelines, meothods, and
procedures;

(5) Search mothods and. procedures
used in the porformance of the agencies'
duties under the JFK Act; and

(6) Reclassification to a higher level,
transfer, destruction, or other
information (e.g, theR) regarding the
status of assassination records.

(N Any other record that does not fall
within the scope of assassination record
as duscribed sn § 1400 1, but which has
the potential to enhance, earich, and
broaden the histarical record of the
assassinalion.

§1400.3 Sources of agsaasunaution records
and 3dditlondl rocords and Infonmation.

Assassination records and odditionsl
1ecoids and infonuativn may be located
at, ur uuder the cunuol ul, without
limitatiou:

(a) Agancius, officus, and untitios of
the executing, legislative, and judicial
Lranchos of the Federul Government;

(b) Agencies. offices, and entitics of
the executive, legislative. and judicial
branches of state and local govemments:

(c) Recurd repusitones and arclisves of
Federal, state, and local governmeants,
including presidential libraries;

(d) Record repusitories and archives
of universities, hbranws, hastorical
socisties, and other similar
organizetions,

(e) Individuals who possess such
recutds by virtue of service with a
government agency, office, or entty;

1) Persons, including individuals and
corporations, who have obtained such
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records fram sources idenhified in
patayraphe (a) through (o) of this
gection,

(g) Persons, including individuals end
carpotations, who have thamselves
created ar have oblained such records
from sources othier than those identified
in paragraphs (a) through (v) of this
section;

(k) Fuderal, state, and local courts
where such records are being held
under seal: or
. (i) Foreign govemments.

§1400.4 Types of materiuls included in
s00pe of assassination record and
additional records and Information.

The term record in assassination
record end additional records and
information includes, for purpases of
interpreting and immplomentny the JFK
Act:

(a) papors, maps, und other
documentary malerial;

{b) photographs;

{c) motion pictures;

{(d) sound ond vidwo recordings;

{e) machine readsblc mformatnon i
en( form; and

f) artifacts

§1440.5 Requiremont that assassination
focords ba reluised In thoir entrely.

An assaesination record shall be
released in its enlirely except fur
poruons speafically postponed
pursuant to the grounds for
postponement of public disclosuse of
records established in § 2107.6 of the
JFK Act, and no portion of any
assassination record shall by withheld
from public disclosure solaly on
grounds of non-relevance unless. 1n the
Reviow Board's sole discretion. relaase
of part of a record is sufficient to
rammply with the intent and purpuoses of
¢ [TK Act

51450.6 Originals and coples.

(a) For purposes of deternnning
whether originals or copies of
assassination records will be madc part
of the Prusident john F. Kennedy
Assassination Records Collecuon (JFK
Assassination Records Collection)
established under the JFK Act, the
following shall epply:

(1) In the case of papers, maps, and
other documentary malenals, the
Review Board may deterinine that
rucord copies ol governinent records,
either the signed original, original
production or a repruduction that has
been weated as the official record
mnaintained to chronicly governmeant
functions or activities, may he- placed in
the JFK Assassination Records
Collecuon;

(2) In the case of mhu papers, maps,
and otker documentary matenal. the

Review Board misy determine that a true
and accurate copy of a record in lieu of
the original may be placed in the JFK
Assassination Records Collection;

(3) In the case of [;hmrwraphs the
original negative, whenever availablu
{otherwise, the earliest generation print
that is a true and accurste copy), may be
placed in the JFK Assassination Rocords
Collecuon;

{4) In the casa of niotion pictures, tho
camera onginal. whenever availablu
totherwise, the earljest genoration print
that is a true and accurate copy). may by

placed in the JFK Assassination Records

Colloction;

{5)1In lhe case of sornd and viduo
recordings, the original recording,
whenaever availsble (otherwise, the
osarliest ganeration copy that {6 s true
and accurate copy), may by placed in
the JFK Assassination Rocords
Collection;

(6) In the case of machme-ruodable
izjormation, s true and accutate copy of
the oripynal (duplicating all information
contamned in the ariginal and in a tormat
that permits retrioval of the
infurmation). may be placed in the JFK
Assassination Records Collection, and

(7) In the case of arifacts, the onginal
objucts themselves may be placed in the
JFK Assassmnation Racords Colloction.

(b) Tu the extent records from foreign
governments are included 11 the JFK
Assassination Records Colluction,
copius of the onginal records shall be
sufficient fur inclusion 1n the collection.

(<) In cases where a copy, as defined
in parsgraph (a) of this section, 1s

- authorized by the Review Board to be

included 1n the JFK Assassination
Rucords Colluction. the Review Board
13y require that a copy he cerufivd if,
11 its discration, it detusmines &
certificauon to be nucessery to ensure
the integnity of the JFK Assassination
Recards Collection. In cases where an
onginal, as defined in paragraph (a) of
this section, Is required for inclusion in
the JFK Assassiuation Recurds
Collection, the Review Board may, at its
discretion, accoplt the bast available
copy. In such cases that records
included 1n the JFK Assassination
Records Collection, whether originals or
copiag, contain allegible portions, such
records shall have attached thereto a
cortified transcriplion of the illegible
lan ruaye 1o the extent practicable.

(d) For purposus of implementing the
JFK Act, the turm copy mwans a true end
4ccurate photocupy duplicetion by a
tneans appropriate to the medium of the
onginal rucord that preserves and
displays the integnty of the record and
the informstion contamned 1ot

(¢} Nothing in this section shall Lo
witesprotod to suggost that adaitionul

-records from being rofornattod

copies of any assassination records
containod in the JFK Assassination
Records Collection are not also
assassination records that, at the Review
Board’s disaretion, may also be placed
in the JFK Assassination Records
Colluction.

() Nothing in this section shall be
intetpruted to prevent or to preclude
copies uf any electronic assassination

slectrunicslly in order to conforin to
differsnt hardward and/or software
reyuirements of audiovigual or machina
readable formats if such is the
professional judgiment of the National
Archives and Records Administration.

§1400.7 Addttional guidance.

(2) A governmunt agency, office, or
entity includes, for purposes of
interproting and implementiog the JFK
Act, all current, past, and former
dopartrments, agencies, offices,
divisions, foreign offices, burssus, and
deliberative bodies uf any Federal, state,
or local guvernunent end 1ncludes all .
nter- or Intra-sgency working groups,
commitieas, und meetings that possess
or created records relating'to the
agsassination of Prosident John F.
Kennedy.

(b) The inclusion of artifacts in the
scupe of the term assagsination tecord is
understood to apply solely to the JFK
Assassination Records Collection and to
traplemeant fully the terms of the JFK
Act and has no direct or indirect bearing
on the interpretstion or implementation
of any other statute or regulation.

tcl Whenever artfacts are included in
tho JFK Assassination Records
Collecuon, it shall be sufficient to
comply with the JFK Actif the pubhic
is provided accuss tu photographs,
drawings, or syimilar materials depicting
the artifacts. Additional display of or
examination by the public of artifacts 1n
the J[FK Assassination Records
Collection shall uecur under the terms
and conditiuns established by the
National Archives and Records
Adniuistration 10 ensure their
preservation and protection {or
posten(y.

(d) The tenins and, or, any, all, and the
pluryl and singular forms of nouns shall
be understouud in their.broadest and
st inclusive sonse and shall not be
understood to be tertns of limitation.

(e) Unlass the Review Board in its sole
discretion directs otherwise, rocords
that are 1duntificd with respect tu a
parucular person shall include all
records rulating to that person that usc
or roflect the true name or any other
naine, ppeudonym, codeword, symbol
nuinleer, cryptonym, or alias used to
identify that person
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(f) Unless the Review Board in its sole
diecretion durects otherwise, records
that are identified by the Review Qoard
with respect tu a particular operation ar
program shall include all records.
penaining to thot progran: by any other
name. psuudonym. codeword, symbol,
number, or cryplonym

$400.8 Implementing the JFKK Act—
Notlice of Assassinauion Record )
Deslgnation. .

(a) A Nouice of Assassination Record
Designation (NARD) shall be the
mechamsm for the Review Board to
announce publicly its determination
that a record or group of records meets
the definition of assassination records.

{b) Notice of all NARDs will be

ublished in the Federal Register
within 30 days of the decision to
desiznate such rucords as assassination
records.

tc) In detemmining to designate such
recurds s assassihation records, the
Review Board wnust dutermina that the
sucord ur group of recoid will mute
likely than not enhance, ennch, and
broaden the historical record ol the
assacs1nation.

Datad: June 22, 115
David G Maxwell,

Executive Director Assossinahion Records
Review Buurd.

[FK Dac 45-15819 Filed 6-27-45; 8 45 wn]
BULING CODE biv-T0-M

\

DEPARTMENT OF THE INTERIOR
National Park Service

36 éFR Pan?7

RIN 1024-AC14

National Caputal Region Parks; Speclal
Regulationy; Correction

AGLNCY: National Para Service, lnternior.
ACTION: Cotrection 1o final repulations

SuMMARY: This documunt contams a
comuction tu the final reguistions which
wure published Friday. April 7, 14995
{60 FR 17639). The repulstions linat the
sales un Fedetal park land to bouks,
aewspapers, leaflets, psmphlets, buttons
and bumper suckers and set standards
for siles, stands and souctures used in
such sales within National Capitel
Region Parks.

EFFECTIVE DATE: Muy 8, 1995

FOR f URTHEH INt ORMATION CONIACI:
Sandra Alley, Associate Regional
Director, Public Aflairs and Tourisim,
National Cupital Reglon, National Park
Service, 1100 Ohio Drive SW |
Washington, D.C.. 1202) 619-7223

SUPPLEMENTARY INFORMATION:
Need for Currection

As published, the finsl rule contains
one errar which may prove to be
misleading and 15 1n nevd of correction.

Carrection uf Publication

Accordingly, the publication un
Friday, April 7, 1995 (60 FR 17639} of
the final regulation, FK Doc. 95-8544,
for Natiunal Capnal Regiun, is corrected
as follows.

In the FR Doc. 95-8399, appeanng on
poge 17644 in the issue of Friday. April
7. 1995, the words “the introductory
text of™* need to e added sfter the word
“revasing’ that appears 1n the first
column, beginnmg on the ninth line,
which now reads 2. Section 7.96 is
amended by revising paragraph (k)(2) to
read as follows:" 15 corructed 10 read 2.
Soction 7.96 is amended by revising the
introductory text of paragraph (kj(2) to
read as follows:"

Dated- June 22, 1993
Rick Gale,

Acung Chief, Hanger Activiues Division
{FR Doc. 95-15741 Filed 6-21-95, #.45 am
BILLING CODE 4310~70-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
(A-1-¥ AL-5248-5)
Clean Air Act Promuigation of

Extension of Attainment Date for
Ozony Nonallainment Area, Maine

AGENCY: Enviranmental Protection
Agcency (EPA).
aC1oN: Final rule

SUMMARY: EPA 15 extending the
atamnment date for the Hancodk and
Waldo Countiby, a manginal ozony
nunattainment asva in Masine to
November 15, 1994, This extension is
hased in part an momitared arr quahity
readings for the natonsl ambuent aur
Jquality standard tor ozane during 1993,
Thie notice alvo updates tables in 40
CFR 52.1024 end 30 CFR 81.320
cuncenung attainuent dates i the State
uf Maine

EFFECTIVE DATE: This uxtension hucornes
eflective July 28, 1995,

FOR FURTHER INFORMATION CONTACT;
Richard P. Burkhan, Air, Pesticides and
Toxncs Management Division, U.S.
Environmental Protection Ageucy,
Region 1, JFK Federal Bldy.. Bostan, MA
02203. hone. 617-565-3244
SUPPLEMENTARY INFORMATION: On Feh
22,1945 (RO FR 4813), EPA published

4 nutice of proposed rulemaking (NPR)
for the State of Maine. The NPR -
propased extending the attainment
deadline for gzonu for Hancock and
\Waldo Counues, and vsked for public
comment. No cuminietits were received.

CAA Requirements and EPA Actions
Concerning Designation and
Classification

Seclion 107(d)(4) of th:e Clean Air Act
as amended in 1990 (CAA) required the
Stetes and EPA to designats areas as
altainment, nonatlainment, or
unclassifiable for vzynu as wall g5 athar
pollutanis for which national ambient
atr quality standards (NAAQS) have

_been sel. Section 181(a)(1) yable 1)

required that 0zone nonattainment arcas
be classified as marginal, moderate,
serious, severe, or extieine, dependeug
on their air quality.

In a series of Federal Register notices,
FPA conipilated this procuss by
designating and classifying all areas of
tho country for ozone. Sce, ¢.2. 56 FR
58694 (Nov. G, 1991); 57 FR 56762 (Nuv.
30, 1992): 59 FR 18467 (Apnl 21, 1994)

Areas designated nonatanment for
az0ne ars required to Fueet allslumment
datus spucifivd under the Act For sreas
classifiud manginal through uxtrema, tha
attainment dates rangy from November
15. 1993 through November 135. 2010. A
discussion of the atrtainment dates is
found in 57 FR 13448 (April 16, 1992)
(tha General Pruambla).

The Hancock and Waldu Cauntius,
Melny ares was designated
nonattainment and classified marginal
for vzune pursuant to 56 FR 58034 (Nov.
L, 1991). By this classificauon, ats
attainment date became Novernber 13,
1993.

CAA Requiremuenls and EPA Actions
Conceruing Meeting the Attainment
Date

Section 181(b)(?){A) ragquires the
Administrator, within sia months of the
attainment date, to Jdetermine whethoer
0zoOUe nonattsinment arcas atlained the
NAAQS For ozone, EPA detvimines
attainmont status on the basis ot the
expected number of excevdances ol the
NAAQS over the threo-year period up
to. and including. the attainment date.
See General Preamble, 57 FR 13306 In
the case of 020ne maniingl
nonattornment arvas, the three yvar
period is 1991-93. CAA section
181(L)2)(A) further stales that, fur areas
classified as marginal, moderate, or
serivus, if the Admimistrator detenmines
that the area did not attain the standard
by its attamment date, the area must be
reclassified upwards.

Howover. CAA section 181(a){3)
provides an exemption frum these bump





