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^X^CUTIV^SU^l^AR^ 

On January22,2009,tbe President issued Executive Orderl3492, calling lora 
prompt and comprehensive interagency review ofthe status ofall individuals currently 
detained at the Guantanamo 13ay Naval 8ase and requiring tbe closure ofthe detention 
lacilities there. The Executive Order ̂ as based on tbe finding that the appropriate 
disposition ofall individuals detained at Guantanamo would further the national security 
and Ibreign pohcy interests ofthe United States and the interestsofjustice. 

One year after the issuance ofthe Fxecutive Order, the review ordered by the 
President is now complete. After evaluating ah ofthe detainees, the review participants 
have decided on the proper disposition—transfer, prosecution, or continued detention— 
of all240 detainees subject to the review. 

Each ofthese decisions was reached by the unanimous agreement ofthe agencies 
responsible fbr the review: the Department ofJustice, Department ofDefense, 
Department of^tate, Department ofHomeland^ecurity,Office ofthe Director of 
National Intelhgence, and Joint ChiefsofStaff 

Review Frncess 

Toimplement the President̂ sorder, the Attorney General,as the coordinator of 
the review,estabhshed the Guantanamo ReviewTask Force andaseniorlevel Review 
Panel. TheTask Force was responsible lor assembling and examining relevant 
information on the Guantanamo detainees and making recommendations on their proper 
dispositions. The Review Panel, consisting ofofficials with delegated authority from 
their respective agencies to decide the disposition of each detainee, reviewed theTask 
Forcê srecommendations and made disposition decisions onarohing basis. Where tbe 
Review Panel did not reach consensus, or where higher-level review was appropriate, the 
agency heads (̂ P̂rincipalŝ )̂ named in the Executive Order determined the proper 
disposition ofthe detainee. 

Key leatures ofthe review process included: 

^ Comprehensive Interagency Review. TheTask Force consisted of more 
than 60 career prolessionals, including intelligence analysts, law enforcement 
agents, and attorneys, drawn from the Department ofJustice, Department of 
Defense, Department ofState, Department ofllomelandSecurity,Central 
Intelligence Agency,Federal bureau oflnvestigation, and other agencies 
within the intelligence community. 

^ Rigorous ^^amination ofinformation. TheTask Force assembled large 
volumes ofinformation Irom across the government relevant to determining 
the proper disposition ofeach detainee. Task Force members examined this 
information critically,giving careful consideration to the threat posed by the 
detainee, the reliability ofthe underlying inlormation, and the interestsof 
nationalsecurity. 



^ Unanimous l^eeision^al^ngbySeniorOflieials.8asedontheTask 
Force^sevaluations and recommendations, senior officials representing each 
agency responsible lor the review reached unanimous determinations on the 
appropriate disposition lor ah detainees. In the large majority of cases, the 
Review Panel was able to reachaconsensus. Where the Review Panel was 
not able to reachaunanimous decision—or when additional review was 
appropriate—the Principals met to determine the proper disposition. 

Results of the Review 

The decisions reached on the240 detainees subject to the review are as follows: 

^ 126 detainees were approved lor transfer. Todate,44 ofthese detainees have 
been transferred from Guantanamo to countries outside the United States. 

^ 44 detainees over the courseofthe review were relerred lor prosecution 
either in federal court oramilitary commission, and ^6 of these detainees 
remain the subject ofactive cases or investigations. The Attorney General has 
announced that the govemment will pursue prosecutions against six ofthese 
detainees in lederal court and will pursue prosecutions against six others in 
mihtary commissions. 

^ 4^ detainees were determined to be too dangerous to transler but not feasible 
lor prosecution. They will remain in detention pursuant to the government's 
authority underthe Authorization IbrUseofMilitary Force passed by 
Congress in response to the attacks of^eptemberll,2001. Detainees may 
challenge the legality oftheir detention in federal court and will periodically 
receive further review within the Executive 13ranch. 

^ ^0 detainees from^emen were designated lor ̂ ĉonditional̂ ^ detention based 
on the current security environment in that country. They are not approved 
fbr repatriation to^emen at this time, but may be translerred to third 
countries, or repatriated to^emen in the ftiture ifthe current moratorium on 
transfers to^emen is lifted and other security conditions are meL 

Looking Ahead 

With the completion ofthe review,an essential component ofthe effort to close 
the Guantanamo detention facilities has been accomplished, beyond the review, 
additional work remains to be done to implement the review decisions and to resolve 
other issues relating to detainees. TheTask Force has ensured that its analysesofthe 
detainees and the information collected in the course ofthe review are properly preserved 
to assist in the resolution ofthese issues going forward. 
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I . Introduction 

An essential component ofthe President̂ sorder calling lor the closure ofthe 
detention facilities at the Guantanamo Bay Naval Base was the initiation ofanew and 
rigorous interagency review ofall individuals detained there. The purpose ofthe review 
was to collect and examine information from across the government to determine which 
detainees the United States should transfer or release from custody,prosecute, or 
otherwise lawfully detain. 

This review is now complete. After carefully considering each case, the agencies 
responsible lor the review—the Department ofJustice, Department ofDefense, 
Department ofState, Department ofllomelandSecurity,Office of the Director of 
National Intelligence, and Joint Chiefs of^taff—have unanimously agreed on the proper 
disposition of all240 detainees subject to the review. While there remain other steps 
outside the scope ofthe review that must be taken belore the detention facilities at 
Guantanamo can be closed, the completion ofthe review fullillsacentral element ofthe 
President̂ sorder. 

This report describes the process by which the review was conducted over the 
past year, the decisions resulting from the review,and the progress made toward 
implementing those decisions. 

I I . Bael̂ groiind 

Following the terrorist attacks of^eptemberll,2001,the United states was faced 
with the ĉ uestion ofwhat to do with individuals captured in connection with military 
operations in Afghanistan or in other counterterrorism operations overseas. Starting in 
January2002, the military began transferringanumberofthese individuals to the 
detention facilities at Guantanamo. 13y the end of2002,632 detainees had been brought 
to Guantanamo. In 2003,117additional detainees were brought to the base,withlO 
more detainees added in 2004, 14detainees in 2006,five detainees in 2007,and one 
detainee in 2008. Since 2002,atotal of779 individuals have been detained at 
Guantanamo in connection with the war against al0^^da,theTaliban, and associated 
forces. 

From 2002 through 2008,most ofthe individuals detained at Guantanamo were 
transferred or released fromU.^.custody,with the vast majority being repatriated to their 
home countries and others reseftled in third countries willing to receive them. Ofthe779 
individuals detained at Guantanamo, approximately 530—almost 70 percent—were 
translerred or released fromU.^.custody prior to 2009. The countries to which these 
detainees were transferred include Afghanistan, Albania, Algeria, Australia, Bahrain, 
Bangladesh,Belgium,13osnia, Denmark, Fgypt, France, Germany,lran,lrai^,Jordan, 
Kazakhstan, l̂ uwait, Libya, l^aldives,Vlauritania,l^orocco, Pakistan, O t̂ar, Russia, 
Saudi Arabia, Somalia (somaliland),^pain,^udan,^weden,Tajikistan,Tunisia,Turkey, 
Uganda, the Ignited Arab Emirates, the United Kingdom,andYemen. 



By January20,2009,the population of detainees at Guantanamo had been 
reduced to242. Of the242 remaining detainees, 59 had been approved lor transfer by the 
prior administration and were awaiting implementation oftheir translers. 

I I I . The President s I :̂î eeiitive Order 

On January22,2009,the President issued an Fxecutive Order rei^uiring the 
closure ofthe detention facilities at Guantanamo within one year. Noting the length of 
the detentions and the significant concerns they had raised both within the United States 
and internationally, the President determined that the ^̂ prompt and appropriate disposition 
ofthe individuals currently detained at Guantanamo and closure ofthe facilities in which 
they are detained would further the national security and fbreign policy interests ofthe 
United States and the interestsofjustice.^^ 

Accordingly,the President ordered the Executive Branch to conductaprompt and 
comprehensive interagency review ofthe factual and legal bases for the continued 
detention ofall individuals remaining at Guantanamo. The President ordered that the 
review be coordinated by the Aftorney General and conducted with the full cooperation 
and participation ofthe Secretary ofDelense, secretary ofState, Secretary ofHomeland 
Security,DirectorofNational Intelligence, and Chairman ofthe Joint Chiefs ofStaff 

The first task given to the review participants under the Executive Order was to 
assemble, to the extent reasonably practicable, all inlormation in the possession ofthe 
federal govemment pertaining to any individual then detained at Guantanamo and 
relevant to determining his proper disposition. 

The Executive Order then set Ibrth the tbllowing framework lor the review 
participants to follow in determining the disposition ofeach detainee: 

^ First, onarolling basis and as promptly as possible, determine whether it is 
possible to transler or release the detainee consistent with the national security 
and foreign policy interests ofthe United states and,if so,whether and how 
the Secretary ofDefense may effect the detainee^stransler or release: 

^ Second,with respect to any detainee not approved for transfer or release, 
determine whether the lederal government should seek to prosecute the 
detainee lor any offenses he may have committed, including whether it is 
leasible to prosecute such individual inacourt established pursuant to Article 
111 ofthe United States Constitution(/.^.^ federal court): and 

^ Third, with respect to any detainee whose disposition is not achieved through 
transler,release, or prosecution, select other lawful means, consistent with the 
national security and foreign policy interests ofthe United States and the 
interests ofjustice, lor the disposition ofthe detainee. 



The Executive Order further directed that the Secretary ofDefense, the Secretary 
of^tate, and other review participants work to effect promptly the release or transfer of 
all individuals lor whom release or transfer is possible, and that the SecretaryofState 
expeditiously pursue and direct such negotiations and diplomatic efforts with foreign 
governments as are necessary and appropriate to implement the order. 

Finally,the Executive Order reî uired that any individuals who remained in 
detention at Guantanamo at the timeofthe closure ofthe detention facilities be returned 
to their home country,released, transferred toathirdcountry,or transferred to another 
United States detention facility inamanner consistent with law and the national security 
and Ibreign policy interests ofthe United States. 

IV. Implementing the I^^ecntive Order: TheCnantanamoReviewTasl^Force 

A. establishment of theTasl^Force 

Toimplement the Executive Order, the Attorney General established the 
Guantanamo ReviewTask Force and appointed an Fxecutive Director oftheTask Force 
onFebruary20,2009. TheTask Force was charged with assembling and reviewing 
relevant information on the Guantanamo detainees and making recommendations to 
senior level officials on the proper disposition of each detainee pursuant to the 
framework set forth in the Executive Order. Toensure that the expertise and perspectives 
of each participating agency were brought to bear on the review process, theTask Force 
was established as an interagency entity. Further, to maximize collaboration and 
exchangeofinfbrmationamongTaskForce members, allTaskForce staff were located 
together inasecurefacility,onasingle floor devoted toTask Force work, and connected 
electronically throughastandalone classified network. 

B. Tasl^ForeeStrttetnre 

With the assistanceofthe participating agencies, theTask Force assembledastaff 
ofover 60 career professionals, drawn Irom the Department ofJustice, Department of 
Defense, DepartmentofState, Department ofHomeland^ecurity,Federal Bureau of 
Investigation,Central Intelligence Agency,and National Counterterrorism Center. 
Included in this wide range ofrepresentatives were senior military oflicers, lederal 
prosecutors, FBI agents, intelligence analysts and officers, military prosecutors and 
investigators, national security lawyers, civil litigators, paralegals, and administrative 
assistants. During their tenure at theTaskForce, these staff members worked fulltime 
on theTask Force review. 

TheTask Force staff was initially organized into two review teams. The transler 
team was responsible lor evaluating whether detainees could be transferred or released 
consistent with the national security and foreign policy interests ofthe United States.̂  

' The term "release" is used to mean release from confinement without the need for continuing 
security measures in the receiving country, while the term "transfer" is used to mean release from 
confinement subject to appropriate security measures. 



The team primarily evaluated the degree ofthreat posed by the detainee toU.S.national 
security,whether the threat could be mitigated through appropriate security measures, 
and the potential destination countries where it appeared possible to salely transler the 
detainee. The transler team was composed ofrepresentatives from each agency listed in 
the Executive Order. 

The prosecution team was responsible lor recommending whether the government 
should seek to prosecute certain detainees in either lederal court or the military 
commission system. The prosecution team was staffed predominantly by experienced 
lederal prosecutors, investigative agents, and criminal appellate specialists from the 
Department ofJustice,̂ as well as military commission prosecutors and investigative 
agents from the Department ofDefense. 

The work ofthe transfer and prosecution teams often overlapped, and the two 
teams worked in close coordination over the course ofthe review. As described below, 
after an initial review ofall the detainees, the transler and prosecution teams merged to 
conductafurther review of detainees whose cases had been deferred during the initial 
review. 

The interagency makeup ofthe review teams was designed to ensure that all 
relevant agency viewpoints—including military,intelligence, homeland security, 
diplomatic, and law enforcement—were considered in the review process. Thus, 
proposed recommendations for transfer or continued detention were drafted, reviewed, 
and vigorously discussed in group deliberations by representatives ofeach ofthe 
participating agencies. After these extensive discussions on each detainee, any dissenting 
viewsofthe agency representatives were noted in the recommendations or otherwise 
made known to the Review PaneL 

C Guantanamo Review Panel 

TheTask Force ŝrecommendations,which contained detailed classified 
assessments of each detainee,weresubmifted onarolling basis to the interagency 
Guantanamo Review PaneL The Review Panel was established in February2009 along 
with theTask Force and was composed of senior-level officials ftom each ofthe agencies 
identified in the Executive Order. Review Panel members were delegated authority 
from their respective agency heads (̂ P̂rincipalŝ )̂ to decide the disposition ofeach 
detainee. Review Panel members were also responsible fbr ensuring that their respective 
agencies made relevant inlormation in their possession available to theTask Force and 

^ specifically,federal prosecutors on theTask l̂ orce were drawn from United states Attorneyŝ  
t^ftices in the southern Oi^trictofNewVork,l^asternOistrictof^ewVork,WesternOi5trictofNew 
^ork,district of^olumbia, eastern Oi^trictof^irginia, central district of^alifornia. Northern Oi^trict of 
California, and OistrictofMaine, and from the counterterrorism section ofthe National security division 
in the Oepartment of .lustice. 

^ senior officials from the Central Intelligence Agency and l̂ ederall3ureau oflnvestigation also 
regularly attended the Ireview Panel meetings to further inform the decision-making process. 



provided theTask Force with personnel and other resources necessary lor theTaskForce 
to complete its review within the one-year time frame mandated by the PresidenL 

Beginning in March 2009,the Review Panel met onaweekly basis to consider 
the recommendationsoftheTask Force. The Review Panel made disposition decisions 
only by unanimous agreement ofthe agencies identified in the Executive Order. Thus, 
each ofthe participating agencies had an eĉ ual voice in disposition decisions, and no 
decisions were made by the Review Panel over the objection ofany agency. In the large 
majority of cases, the Review Panel wasabletoachieveconsensusand reach decisions 
regarding the detainees considered. When Review Panel members did not reach 
consensus, or when higher level review was appropriate, the cases were referred to the 
Principals Ibradecision. All ofthe cases referred to the Principals also ultimately 
garnered the unanimous agreement ofthe participating agencies. 

Onceafinal decision was made regarding the disposition ofaparticular detainee, 
the decision was passed to the appropriate agencies for implementation. Ifadetaineewas 
approved for transler toafbreign country asaresuh ofthe review,the Department of 
State and Department ofDelense worked together to make appropriate arrangements to 
effect the transfer inamanner consistent with the national security and Ibreign policy 
interests ofthe United States, includingU.^.policies concerning humane treatmenL Ifa 
decision was made by the Review Panel lor prosecution, the case was referred to the 
Department ofJustice for further investigation and review underajoint protocol 
established by the Department ofjustice and Department ofDefense to determine 
whether to pursue prosecution ofthe case in lederal court oramilitary commission. The 
Review Panel was regularly updated on the implementation oftransler decisions and 
prosecution relerrals, as well as any issues arising out ofthe implementation ofthese 
decisions rec^uiring further interagency consideration. 

l ^ . Tasl^Foree Information Collection 

In accordance with the Executive Order, theTask Force^sinitial responsibility 
was to collect all government information, to the extent reasonably practicable, relevant 
to determining the proper disposition ofeach detainee. The govemment did not havea 
preexisting, consolidated repository ofsuch information. Rather, each lederal agency 
stored information conceming Guantanamo detainees in its own systems, consistent with 
its particular mission and operating protocols. 

Accordingly,soon after it was formed,theTask Force initiated an eflbrt to collect 
detainee inlormation and make it available for review byTask Force members. Asa 
resuh ofthis complex effort, theTask Force consolidatedalarge volume ofinlbrmation 
from the Department ofDefense, Central Intelligence Agency,Federal bureau of 
Investigation, Department ofJustice, National ̂ ecurityAgency,National 
Counterterrorism Center,Departmentof^tate, and Department ofHomeland security. 

The documents assembled by theTask Force include summariesofbiographic 
and capture inlormation: interrogation reports from custodial interviews ofthe detainees: 



records ofDepartment ofDefense administrative proceedings involving the detainees, 
/.^,Combatant status ReviewTribunals and Administrative Review Board proceedings: 
the results ofname traces run for detainees in certain intelligence databases maintained 
by the Central Intelligence Agency and National SecurityAgency: the resultsofname 
traces run for detainees in law enlbrcement databases maintained by the Federal Bureau 
oflnvestigation: investigative records maintained by the Office ofmilitary 
Commissions Prosecution (̂ ÔMĈ )̂ and Criminal InvestigativeTask Force within the 
Department ofDefense: records assembled by the Department ofJustice lor purposes of 
defending habeas litigation brought by detainees to challenge their detention: recidivism 
assessments concerning Ibrmer detainees: finished intelligence products on the detainee 
population and on general topics ofinterest to theTask Force^swork: and information 
concerning potential destination countries fbr detainees approved for transler or release. 
TheTask Force also accepted wriften submissions made on behalfOfindividual detainees 
by their counsel or other representatives. 

Additionally,theTask Force had accesstoavariety of external networks 
containing additional inlormation on the detainees, including documentary and physical 
evidence recovered through counterterrorism operations, and records conceming the 
behavior, disciplinary infractions, and physical and mental health ofthe detainees during 
detention. Over the course ofthe review,theTaskPorce also received briefings from the 
intelligence community onanumberoftopics relevant to the review. 

The review of all this information was conducted inaclassified environment 
using secure systems. 

^ . Review Phases 

Following an initial period to stand up theTaskForce and collect detainee 
inlormation,theTask Force began to review detainees on March 5,2009. The review 
was conducted in two phases. During the lirst phase, theTask Force reviewed all240 
detainees subject to the review.^ In accordance with the framework set Ibrth in the 
Executive Order, the purpose ofthe first phase ofthe review was to identify those 
detainees who could be transferred or released consistent with the national security and 
foreign policy interests ofthe United states, those detainees as to whom prosecution 
appeared feasible, and those detainees who rec^uiredliirther evaluation belbreadecision 
could be made on their appropriate disposition. 

The purpose ofthe second phase ofthe review was to reevaluate those detainees 
who had been deferred during the lirst phase. Each detainee reviewed in the second 
phasewasconsideredlbrtransler,prosecution,or—in the event that neitherofthese 
dispositions was deemed appropriate—continued detention pursuant to the government's 

^Although there were2^2 detainees at Ouantanamo when the l̂ xecutive Order was issued,one 
detainee had already been convicted and sentenced to life in the military commission system in ^00 ,̂ and 
another detainee committed suicide in lune ^^0^. Thus,there werê ^O detainees whose dispositions were 
reviewed under the l̂ xecutive Order, 



authority under the Authorization lor Use ofMilitary Force (̂ ^AUMF̂ )̂ passed by 
Congress in response to the attacks ofSeptemberll,2001. 

V. I^etainee Review Guidelines 

In conducting its reviews, theTask Force Ibllowed detainee review guidelines 
(̂ ^Guidelineŝ )̂ developed specifically for the Executive Order review and approved by 
the Review Panel. The Guidelines set Ibrth standards to apply in considering detainees 
Ibrtransler, prosecution,orcontinued detention pursuant to the government^sauthority 
under theAU^F. 

A. Transfer Guidelines 

The Guidelines addressed three types ofevaluations relevant to determining 
whetheradetainee should be recommended lor transfer or release. 

The first evaluation reî uired by the Guidelines wasathreat evaluation. The 
Guidelines provided thatadetainee should be deemed eligible for transler if any threat he 
poses could be sufficiently mitigated through feasible and appropriate security measures.̂  
The Guidelines set forthanonexclusive list offactors to be considered in evaluating the 
threat posed byadetainee. In applying those factors, theTask Force was instructed to 
consider the totality ofavailable inlormation regarding the detainee, and to give careful 
consideration to the credibility and reliability ofthe available information. 

The second evaluation reĉ uired by the Guidelines was an evaluation of potential 
destination(/.^.,receiving) countries. The Guidelines left theTask Force with discretion 
whether to recommendadetainee lor transler only to specified countries or under 
specified conditions. As with the threat evaluation, the Guidelines providedanon 
exclusive set offactors by which to evaluate potential receiving countries. 

The third evaluation reî uired by the Guidelines wasalegal evaluation to ensure 
that any detainee falling outside the government^slawful detention authority under the 
AUMF was recommended for transler or release. 

B. Prosecution Guidelines 

The Guidelines also reî uired cases to be evaluated byTask Force prosecutors to 
determine whetherafederal court or military commission prosecution should be 
recommended for any oflenses the detainees may have commifted. 

For the evaluation of whetheradetainee should be prosecuted in lederal court, the 
Guidelines set Ibrth standards used by lederal prosecutors across the country to determine 

^The guidelines further pî ovided thatadetainee should be deemed eligible for release ifhe does 
not pose an identifiable threat to the national security ofthe United states. Other than thel^Chinese 
Uighur detainees,who were approved for "tî an̂ fer or release,"no detainees were approved for "release" 
during the course ofthe review. 



whetherto chargeacase, as set forth in the ^^ / / ^^^ / i ^ /^^Bl / / ^^^^^^^^^^^ / . Consistent 
with these standards, the Guidelines provided thatacase should be recommended lor 
prosecution ifthe detainee^sconductconstitutesalederaloflense and the potentially 
available admissible evidence will probably be sufficient to obtain and sustaina 
conviction—unless prosecution should be declined because no substantial federal interest 
would be served by prosecution. Key lactors in making this determination include the 
nature and seriousness ofthe oflense: the detainee^sculpability in connection with the 
offense: the detainee^swillingness to cooperate in the investigation or prosecution of 
others: and the probable sentence or other conseĉ uences ifthe detainee is convicted. 

For the evaluation of whetheradetainee should be prosecuted inamilitary 
commission,Task Force prosecutors examined the potentially available admissible 
evidence and consulted closely with O^C to determine the feasibility ofprosecution. 

Recognizing the uniî ue nature ofthese cases, the Guidelines provided that other 
lactors were also significant in determining whether to recommend prosecution, 
including the need to protect classified information, such as intelligence sources and 
methods. 

C l^etention Guidelines 

In accordance with the Executive Order, the Guidelines provided that every effort 
should be made to ensure that all detainees who could be recommended lor transfer, 
release, or prosecution consistent with national security and Ibreign policy interests and 
the interests ofjustice were recommended lor such dispositions. Thus, the Guidelines 
provided thatadetainee should be considered eligible for continued detention under the 
AU^F only i f ( l ) the detainee posesanational security threat that cannot be sufficiently 
mitigated through feasible and appropriate security measures: (2) prosecution ofthe 
detainee by the lederal government is not feasible in any forum: and (3)continued 
detention without criminal charges is lawful. 

The Guidelines required theTaskForce to consuh with the Department ofJustice 
in conductingalegal evaluation lor each detainee considered for continued detention. 
This legal evaluation addressed both the legal basis lor holding the detainee under the 
AUMF and the government̂ scase fbr delending the detention in any habeas litigation.^ 

As the Supreme Court has held, inherent within the authorization oftheAUMF to 
^̂ use all necessary and appropriate Ibrcê ^ is the power to detain any individuals who fall 
within the scope ofthe statute.̂  AstheCourtobserved,^^by universal agreement and 

* The AUMF authorizes the President to "use all necessary and appropriate force against those 
nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist 
attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent 
any future attacks of intemational terrorism against the United States by such nations, organizations or 
persons." AUMF § 2(a). 

' See Hamdi v. Rumsfeld, 542 U.S. 507, 519 (2004) (plurality opinion); id. at 587 (Thomas, J.) 
(dissenting). 



practice,̂ ^ the power to wage war necessarily includes the authority to capture and detain 
combatants in order to prevent them from ^ r̂eturning to the field ofbattle and taking up 
arms once again.̂ ^̂  The scopeoftheAUMF^sdetention authority extends to those 
persons who ̂ ^planned,authorized or commifted or aided̂ ^ the Septemberllaftacks, 
^̂ harbored those responsible for those aftacks,̂ ^ or ^̂ were partof, or substantially 
supported, Taliban or alO^^da forces or associated forces that are engaged in hostilities 
against the United States or its coalition partners.̂ ^̂  Accordingly, only detainees who 
satisfied this standard could be designated for continued detention. 

I ^ . Review ofinformation 

Consistent with the Guidelines^ rcL^uirement that theTask Force undertakeafresh 
and comprehensive evaluation of detainee information,theTask Porce sought to make 
independent evaluations ofthe facts. In many instances, theTask Force largely agreed 
with prior threat assessments ofthe detainees and sometimes Ibund additional 
inlormation that further substantiated such assessments. In other instances, theTask 
Force Ibund prior assessments to be overstated. Some assessments, for example, 
contained allegations that were not supported by the underlying source document upon 
which they relied. Other assessments contained conclusions that were stated 
categorically even though derived Irom uncorroborated statements or raw intelligence 
reporting ofundetermined or questionable reliability. Conversely,inafew cases, the 
TaskForce discovered reliable information indicating thatadetainee posedagreater 
threat in some respects than prior assessments suggested. 

Even after careliil examination ofthe intelligence, however, it was not always 
possible to draw delinitive conclusions regardingadetainee^spastconducL Many ofthe 
detainees were captured in active zonesof combat and were not previously the targets of 
investigation byU.^.law enforcement authorities or the intelligence community. Much 
ofwhat is known about such detainees comes from their own statements or statements 
made by other detainees during custodial debrielings. TheTask Force sought to ensure 
that the Review Panel and Principals were apprised in their decision-making ofany 
limitations ofthe available inlormation. 

V I . Results of the Review 

A. Overview ofl^ecisions 

By the oneyear mark ofJanuary 22,2010, the review participants reached 
decisions on the appropriate disposition of all240 detainees subject to the Executive 
Order. In sum,126 detainees were approved for transfer: 36 detainees were referred lor 

* Id, at 518; see also id. at 587 (Thomas, J.) (dissenting) (same). 

See Gov't Filing, in re: Guantanamo Bay Detainee Litigation, Misc. No. 08-442 (D.D.C. March 
13, 2009). The United States Court of Appeals for the District of Columbia recently affirmed that 
Guantanamo detainees who meet this standard are detainable. See also Al-Bihani v. Obama, — F.3d 
2010 WL 10411 at *3 (D.C. Cir. Jan. 5, 2010). 



prosecution:^^ 48 detainees were approved for continued detention under the AUMF: and 
30 detainees from Vemen were approved fbr ̂ ĉonditionaF^ detention based on present 
security conditions in Vemen. 

O^er̂ ^e^ of 060^^00^ 

^ ^ n ^ ^ ^ ^ 

^ l ^ i ^ ^ ^ l o ^ 
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After careful deliberation, all ofthese decisions were reached by unanimous 
agreement ofsenior officials Irom each agency responsible lor the review. Thus, each 
decisioncarriestheapprovaloftheDepartmentof Justice, Department ofDelense, 
Department ofState, Department ofHomeland Security, Ofhce ofthe Director of 
National Intelligence, and Joint Chiel^ of Staff. A more detailed breakdown ofthe 
decisions lollows. 

Detainees Approved lor Transler 

^ 126 detainees were unanimously approved fbr transfer subject to appropriate security 
measures. 

o 63 ofthe 126 detainees either had been cleared lor transler by the prior 
administration, ordered released by a lederal district court, or both. 

o 44 ofthe 126 detainees have been translerred to date—24 to their home 
countries, 18 to third countries Ibr resettlements and two to Italy for 
prosecution. 

o 82 ofthe 126 detainees remain at Guantanamo. Ofthese detainees: 

^ 16 may be repatriated to their home countries (other than Vemen) 
consistent with U.S. policies on humane treatmenL The State 
Department and Department ofDelense are working with these 
countries conceming the security conditions and timing ofthe 

As explained below, 44 cases were initially relcrred tor prosecution; 3̂  ofthose cases remain 
the subject ofactive referrals. 
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transfers. Some ofthese detainees have obtained injunctions that 
presently bar their repatriation and cannot be repatriated until these 
injunctions are lifted: litigation over the injunctions is ongoing. 

37 cannot be repatriated at this time due to humane treatment or 
related concemsassociated with their home countries(other than 
^emen). The State Department is seeking to resettle these detainees in 
third countries. (Asmall number of these detainees may be transferred 
to third countries for prosecution rather than resettlement.) 

29arefrom^emen. In light ofthe moratorium on translers of 
Guantanamo detainees toVemen announced by the President on 
January5,2010, these detainees cannot be translerred to^emen at this 
time. In the meantime, these detainees are eligible to be translerred to 
third countries capable ofimposing appropriate security measures. 

Detainees Approved for Transfer 

^ 

B Transferred 

• Repatriation Consistent with Humane Treatment Policy 

• Repatriation Raises Humane Treatment Concerns 

• Yemeni Detainees 

16 

Detainees Referred for Prosecution 

• Initially, 44 detainees were referred for prosecution. As a result of further evaluation 
of these cases (detailed below), there are now 36 detainees who remain the subject of 
active cases or investigations. 

o 1 detainee (Ahmed Ghailani) has been transferred to the Southern District of 
New York and will be tried for his alleged role in the 1998 bombings of the 
U.S. embassies in Kenya and Tanzania. 

o 5 detainees will be tried in the Southern District of New York, for their 
alleged roles in the September 11 attacks, as announced by the Attorney 
General. 

o 6 detainees will be tried for offenses under the laws of war in a reformed 
military commission system, as announced by the Attorney General. 

o 24 detainees remain under review pursuant to the joint Department of Justice-
Department ofDefense protocol. No final determination has yet been made as 
to whether or in what forum these 24 detainees will be charged. 
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o 8other detainees were initially relerred lor prosecution but subsequently 
designated for other dispositions. 

D Idetainee was translerred pursuant toacourt order in his habeas case. 

^ 7detainees were relerred back to the review participants after 
prosecution was deemed not leasible upon further evaluation(6were 
subsequently approved for continued detention under theAUMF,and 
Iwas approved for transfer). 

Detainees l^eferred for Prosecut ion 

^ 

^Tohetr ied in federal court 

^Tohetr iedhy military commission 

OUnderrevieyir 

^Redesignated for other dispositions 

^4 

Detainees Approved Ibr Detention 

^ 48 detainees were unanimously approved for continued detention under theAUMF 
based onafinding that they poseanational security threat that could not be mitigated 
sufficiently at this time if they were to be transferred fromU.S.custody. 

o TheTask Force concluded as to all of these detainees that prosecution is not 
leasible at this time in either federal court or the military commission system. 

o At the same time, theTask Force concluded that there isalawfiil basis for 
continuing to detain these detainees under theAUMF. 

Detainees Approved lor Conditional Detention 

^ 30 detainees fromYemen were unanimously approved lor ̂ ĉonditional̂ ^ detention 
based on current security conditions inYemen. 

o After carefully considering the intelligence concerning the security situation 
inYemen,and reviewing each detainee onacase-by-case basis, the review 
participants selectedagroupof30Yemeni detainees who posealower threat 
than the 48 detainees designated for continued detention under theAUVIF,but 
who should not be among the first groups oftranslerstoYemen even ifthe 
current moratorium on such translers is lifted. 

o These 30 detainees were approved for ̂ ^conditionaf̂ detention, meaning that 
they may be transferred ifone ofthe following conditions is satisfied: (l)the 
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security situation improves inYemen: (2)an appropriate rehabilitation 
program becomes available: or(3)an appropriate thirdcountry resettlement 
option becomes available. Should any ofthese conditions be satisfied, 
however, the 29Yemeni detainees approved for transler would receive 
priority fbr any transler options over the 30Yemeni detainees approved for 
conditional detention. 

B. Overview of the Guantanamo Oetainee Population 

The tbllowing section provides an overview of the240 Guantanamo detainees 
reviewed under the Executive Order, including their threat characteristics and more 
general background information, including country oforigin, point ofcapture, and date of 
arrival at Guantanamo. 

^̂ ^̂ ^̂ Ĉ B̂̂ ^̂ ^̂ ^̂ ,̂ ^̂ ,̂̂ . As reflected in the decisions made in the review,there is 
asubstantial degree of variation among the Guantanamo detainees fromasecurity 
perspective. Although not all detainees can be neatly characterized, the following 
groupings providearough overview of the recurring threat profiles seen in the 
population. 

^ .^^^^^^,^ ,^^^^^/ /v^ .^ ,^^^^i :^ / / / /^ /^^ .^ /^v^/v^^/^ /^B^^^^,^ /^ /^^^ 

At the high end ofthe threat spectrum are leaders, planners, operatives, and 
lacilitators within al-Oaida or associated groups who are directly implicated in 
terrorist plots againstU.S.interests. Among the most notorious examples in this 
group are Khalid Sheikh Mohammed,the alleged mastermind ofthe Septemberll 
attacks: Ramzi bin alShibh,the alleged principal coordinator ofthe Septemberll 
attacks: Abd alRahimalNashiri,the alleged mastermind ofthe attack on theU.S.S. 
C /̂̂ : Abu Farajal-Libi, who allegedly succeeded Khalid Sheikh Mohammed as al-
Oaida^schief planner ofterrorist operations: Hambali,the alleged leader of an al-
Oaida affiliate in Indonesia who directed numerous attacks against Western targets in 
Southeast Asia: and Ahmed Ghailani,an alleged key participant in thel998 
bombings oftheU.S.embassies in Kenya andTanzania. RoughlylOpercent ofthe 
detainees subject to the review appear to have playedadirect role in plotting, 
executing, or facilitating such attacks. 

^ / / ^ ^ ^ . ^ i i ^ / / / ^ . ^ / ^ ^ / / ^ i : ^ ^ ^ / i ^ ^ ^ ^ ^ / ^ i ^ / / ^ ^ ^ / ^ ^ / ^ , ^ ^ ^ / / / ^ / ^ ^ / - ^ ^ ^ ^ 

^^^^ /̂̂ /̂/̂ .̂̂ . Other detainees played significant organizational roles within al-
Oaida or associated terrorist organizations, even ifthey may not have been directly 
involved in terrorist plots againstU.S.targets. This group includes, lor example, 
individuals responsible for overseeing or providing logistical support to al Ô d̂â s 
training operations in Afghanistan: facilitators who helped move money and 
personnel lor al0^^da:acadreofUsama bin Laden^sbodyguards,whoheldaunî ue 
position of trust within al O^̂ da: and well-trained operatives who were being 
groomed by al-Oaida leaders for future terrorist operations. Roughly20 percent of 
the detainees subject to the review fall within this category. 
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• Taliban leaders and members of anti-Coalition militia groups. The detainee 
population also includes a small number of Afghan detainees who occupied 
significant positions within the Taliban regime, and a small number of other Afghan 
detainees who were involved in local insurgent networks in Afghanistan implicated in 
attacks on Coalition forces. Less than 10 percent of the detainees subject to the 
review fall within this category. 

• Low-level foreign fighters. A majority of the detainees reviewed appear to have been 
foreign fighters with varying degrees of connection to al-Qaida, the Taliban, or 
associated groups, but who lacked a significant leadership or other specialized role. 
These detainees were typically captured in combat zones during the early stages of 
U.S. military operations in Afghanistan, often by Northern Alliance troops or other 
allied forces, without being specifically targeted for capture by (or even known to) the 
U.S. military in advance. Many were relatively recent recruits to training camps in 
Afghanistan run by al-Qaida or other groups, where they received limited weapons 
training, but do not appear to have been among those selected for more advanced 
training geared toward terrorist operations abroad. 

• Miscellaneous others. The remaining detainees-
any of the above categories. 

-roughly 5 percent—do not fit into 

Country of Origin. The Guantanamo detainees reviewed included individuals 
from a number of different countries, including Yemen, Afghanistan, China, Saudi 
Arabia, Algeria, Tunisia, Syria, Libya, Kuwait, and Pakistan. Approximately 40 
percent—97 detainees—were Yemeni, while over 10 percent were Afghan. 

Yemen 
Afghan. . 

China 
S. Arabia 

Algeria 
Tunisia 

Syria _ 
Libya _ 

Kuwait 
Pakistan 

Uzbekistan 
Egypt 

Somalia 
Sudan 
Others 

20 40 60 80 100 120 
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Point of Capture. The large majority of the detainees in the population 
reviewed—approximately 60 percent—were captured inside Afghanistan or in the 
Afghanistan-Pakistan border area. Approximately 30 percent of the detainees were 
captured inside Pakistan. The remaining 10 percent were captured in countries other than 
Afghanistan or Pakistan. 

2002 

2003 

2004 

2005 

2006 

2007 

2008 

Arrival at Guantanamo. Most of the 
detainees reviewed—approximately 80 
percent—arrived at Guantanamo in 2002, 
having been captured during the early 
months of operations in Afghanistan. The 
remaining detainees arrived in small 
numbers over succeeding years. 

50 100 150 200 250 

VII. Transfer Decisions 

Background 

As the first step in the review process, the Executive Order required the review 
participants to determine which Guantanamo detainees could be transferred or released 
consistent with the national security and foreign policy interests of the United States. 
The Executive Order ftjrther required the Secretary ofDefense, the Secretary of State, 
and other review participants as appropriate, to "work to effect promptly the release or 
transfer of all individuals for whom release or transfer is possible." 

Prior to the initiation of the review, 59 of the 240 detainees subject to review were 
approved for transfer or release by the prior administration but remained at Guantanamo 
by the time the Executive Order was issued. One reason for their continued detention 
was that more than half of the 59 detainees could not be returned to their home countries 
consistent with U.S. policy due to post-transfer treatment concerns.'' Thus, many of the 
59 detainees required resettlement in a third country, a process that takes time and 
requires extensive diplomatic efforts. 

In addition, 29 of the detainees subject to review were ordered released by a 
federal district court as the result of habeas litigation. Of these 29 detainees, 18 were 

" It is the longstanding policy of the United States not to transfer a person to a country if the 
United States determines that the person is more likely than not to be tortured upon return or, in appropriate 
cases, that the person has a well-founded fear of persecution and is entitled to persecution protection. This 
policy is consistent with the approach taken by the United States in implementing the Convention Against 
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and the Protocol Relating 
to the Status of Refugees. Accordingly, prior to any transfer, the Department of State works closely with 
relevant agencies to advise on the likelihood of persecution or torture in the given country and the adequacy 
and credibility of assurances obtained from the foreign government. 
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ordered released after the govemment conceded the case.Theremaininglldetainees 
were ordered released afteracourt reached the meritsofthe case and ruled, based ona 
preponderance ofthe evidence, that the detainee was not lawfully held because he was 
not part of or did not substantially support, alQaida, theTaliban, or associated forces.'^ 
Of the 29 detainees ordered released,18were among the 59 who had been approved by 
the prior administration lor transler or release. Thus,atotalof70 detainees subject to the 
review were either approved lor transler during the prior administration or ordered 
released byafederal court. 

B. Decisions 

Based on interagency reviews and case-by-case threat evaluations, 126 ofthe240 
detainees were approved lor transfer by agreement ofsenioroflicials from the agencies 
named in the Executive Order. 

Thel26 detainees unanimously approved fbr transler include 44 who have been 
translerred to date—24to their home countries,'^18to third countries lor resettlement,'̂  
and two to Italy for prosecution. Ofthe 82 detainees who remain at Guantanamo and 
who have been approved for transfer,16may be repatriated to their home countries 
(other thanYemen)consistent with U.S.policies concerning humane treatment, 38 
cannot be repatriated due to humane treatment or related concerns in their home countries 
(other thanYemen)and thus need to be resettled inathird country,and 29 are ftom 
Yemen. Ualfofall detainees approved lor transler—63ofthel26—also had been 
approved for transler during the prior administration, ordered released byafederal court, 
orboth'^ 

There were considerable variations among the detainees approved for transfer. 
Forasmall handful ofthese detainees, there was scant evidenceof any involvement with 
terrorist groups or hostilities against Coalition forces in Alghanistan. However, lor most 
ofthe detainees approved lor transfer, there were varying degrees ofevidence indicating 
that they were low-level fbreign fighters affiliated with al Qaida or other groups 
operating in Afghanistan. Thousandsofsuch individuals are believed to have passed 

^^DftheI8cases conceded by the government,I7were brought by the Uighur detainees and 
were conceded by the prior administration. 2̂ 1even of theI8detainees have been transferred to date. 

^^AtotalofI4detainees have won their habeas cases on the merits in district court The 
government transferred three ofthese detainees in December 2008; thus,they were not subject to the 
review. Of thellremaining detainees who were reviewed under the executive Order,seven have been 
transferred to date. Ofthe four who have not been transferred,the United States is appealing the district 
court'sruling in t^o ofthe cases,and is still within the time period to appeal the remaining two cases. 

^^The24detainees transferred to their home countries were repatriated to Afghanistan(5), 
Algeria (2), Chad(I),Iraq(I),I^uwait (2), Saudi Arabia(3),Somalia(Somaliland) (2), the United 
Kingdom(l), andYemen (7). 

^^Thel8detainees transferred to third countries for resettlement were transferred to 8elgium(l), 
Bermuda(4), France (2), Flungary(l),Ireland (2),Portugal (2),and Palau(^). 

The review participants reviewed the detainees who had been approved for transfer by the prior 
Administration and designated seven such detainees(allofwhom were fromVemen) for conditional 
detention instead of transfer. 
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through Afghanistan from the mid l990s through 2001, recruited through networks in 
various countries in the Middle East, North Aftica, and Europe. These individuals varied 
in their motivations, but they typically sought to obtain military training at one ofthe 
many camps operating in Afghanistan: many subsequently headed to the ftont lines to 
assist theTaliban in their fight against the Northern Alliance. For the most part, these 
individuals were uneducated and unskilled. Atthe camps, they typically received limited 
weapons training. While al-Qaida used its camps to vet individuals for more advanced 
training geared toward terrorist operations against civilian targets, onlyasmall 
percentage ofcamp attendees were deemed suitable lor such operations. Thelow level 
fighters approved for transler were typically assessed by the review participants not to 
have been selected lor such training. Many were relatively recent recruits to the camps, 
arriving in Afghanistan in the summerof2001. After the camps closed in anticipation of 
the arrival ofU.S.forces in October 2001,someofthese individuals were transported by 
camp personnel or otherwise made their way to theToral3ora mountain range,where 
they joined fighting units, but subsequently dispersed in the face ofU.S.air attacks. 

It is important to emphasize thatadecision to approveadetainee lor transler does 
not reflectadecision that the detainee poses no threat or no risk of recidivism. Rather, 
the decision reflects the best predictive judgmentof senior govemment officials, based on 
the available information, that any threat posed by the detainee can be sufficiently 
mitigated through feasible and appropriate security measures in the receiving country. 
Indeed, all transfer decisions were made subject to the implementation of appropriate 
security measures in the receiving country,and extensive discussions are conducted with 
the receiving country about such security measures belbre any transler is implemented. 
Some detainees were approved for transfer only to specific countries or under specific 
conditions, andalew were approved fbr transfer only to countries with pending 
prosecutions against the detainee(or an interest in pursuingafuture prosecution). Each 
decision was made onacase-by-case basis, taking into account all ofthe information 
about the detainee and the receiving country^sability to mitigate any threat posed by the 
detainee. For certain detainees, the review participants considered the availability of 
rehabilitation programs and mental health treatment in the receiving country. The review 
participants also were kept inlbrmed ofintelligence assessments concerning recidivism 
trends among former detainees. 

It is also important to emphasize thatadecision to approveadetainee lor transler 
does not equate toajudgment that the govemment lacked legal authority to hold the 
detainee. Tobe sure, in some cases the review participants had concems about the 
strength ofthe evidence againstadetainee and the government^sability to delend his 
detention in court, and considered those factors, among others, in deciding whether to 
approve the detainee for transfer. For many ofthe detainees approved lor transfer, 
however, the review participants found there to be reliable evidence that the detainee had 
engaged in conduct providingalawlul basis for his detention. The review participants 
nonetheless considered these detainees appropriate candidates for transler ftomathreat 
perspective, in light oftheir limited skills, minor organizational roles, or other factors. 
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C. Yemeni Detainees 

From the outsetofthereview,it was clear that theYemeni detainees poseda 
unique challenge: there were 97Yemenis subject to the review,by far the largest group 
in the Guantanamo population,and the security situation inYemen had deteriorated. Al-
Qaida was gaining strongholds in certain regions of the country,and the government of 
Yemen was lacingarebellion in other regions. Potential options for rehabilitation 
programs and other security measures were carelully considered throughout the course of 
the review,but conditions inYemen remainedaprimary concern. 

Taking into account the current intelligence regarding conditions inYemen, and 
the individual backgrounds ofeach detainee, the review participants unanimously 
approved 36 of the 97Yemeni detainees lor transler subject to appropriate security 
measures. The decision to approve these detainees lor transfer,however, did not require 
immediate implementation. Rather, by making each transfer decision contingent on the 
implementation ofappropriate security measures, the review participants allowed lor 
necessary flexibility in the timing ofthese translers. Under these transler decisions, 
detainees would be returned toYemen only atatime, and only under conditions, deemed 
appropriate fromasecurity perspective. 

Todate, only seven ofthe 36Yemeni detainees approved fbr transfer have been 
transferred toYemen.'̂  One was translerred in September 2009 pursuant toacourt 
order,and six were transferred in December 2009. The six who were repatriated in 
December 2009 were selected by the unanimous agreement ofhigh-leveloflicials in the 
agencies named in the Executive Order,after further individualized reviews ofthe 
detainees, including consideration ofthreat-related inlormation, the evidence against the 
detainees, and the government̂ sability to successfully delend the lawfulness oftheir 
detentions in court. This decision involved high level coordination within the 
government and reflectedadetermination that these six specific detainees should be 
returned toYemen at that time. 

There are 29Yemenis approved lor transfer who remain at Guantanamo. The 
involvement ofAl-Qaida in the Arabian Peninsula—the branch ofal-Qaida based in 
Yemen—in the recent attempted bombing ofan airplane headed to Detroit underscored 
the continued need foradeliberate approach toward any further effort to repatriate 
Yemeni detainees. In the wake ofthe attempted plot, the President publicly announceda 
moratorium on the transler of detainees toYemen. Accordingly,noneofthe29Yemeni 
detainees remaining at Guantanamo who are approved lor transler will be repatriated to 
Yemen until the moratorium is lifted. These detainees may be considered for 
resettlement in third countries subject to appropriate security measures, if such options 
become available. 

During the last administration,14detainees were returned toYemen,and an additional 15 
Yemeni detainees were among the 59 approved for (but still awaiting) transfer as oflanuary 20, 2009. 
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V I I I . Prosecution Decisions 

A. Background 

The Executive Order provides that "^iln accordance with United States law,the 
cases ofindividuals detained at Guantanamo not approved lor release or transfer shall be 
evaluated to determine whether the Federal Government should seek to prosecute the 
detained individuals fbr any oflenses they may have committed, including whether it is 
feasible to prosecute such individuals befbreacourt established pursuant to Article 111 of 
the United States Constitution^/.^.,federal courtl." Inaspeech at the National Archives 
on May2l,2009,the President reiterated that "when leasible, we wih try those who have 
violated American criminal laws in federal courts." As the President noted in his speech, 
federal prosecutors havealong history of successfully prosecuting all manner of 
terrorism oflenses in the lederal courts: 

Our courts and juries ofour citizens are tough enough to convict terrorists, 
and the record makes that clear. RamziYousef tried to blow up the World 
Trade Center—he was convicted in our courts, and is servingalile 
sentence in U.S. prison. ^acariasMoussaoui has been identified as the 
20^'^9/llhijacker—he was convicted in our courts, and he too is servinga 
lile sentence in prison. Ifwe can try those terrorists in our courts and hold 
them in our prisons, then we can do the same with detainees from 
Guantanamo. 

The President also stressed that military commissions "haveahistory in the 
United States dating back to George Washington and the Revolutionary War" and 
remained "an appropriate venue for trying detainees for violations ofthe laws of war." 
Accordingly,the administration proposed, and Congress has since enacted, relbrms to the 
military commissions system to ensure that the commissions are lair, legitimate, and 
effective. 

In accordance with the President^sguidance, theTask Force evaluated detainees 
fbr possible prosecution wherever there was any basis to conclude that prosecution in 
either federal court oramilitary commission was appropriate and potentially leasible. 
TheTask Force prosecutors Ibcused their review at first on the 23 detainees who, as of 
the issuance ofthe Executive Order, were facing charges in the military commissions, as 
well as several other uncharged detainees whose cases were related to those of charged 
detainees.'̂  TheTask Force then evaluated for possible prosecution the approximately 
40 additional detainees whom OMC had designated for potential prosecution. Finally, 
theTaskForce reviewed every detainee for prosecution who was deemed ineligible lor 
transler. 

^^Asoflanuary 22,2009,there were 12detainees whose cases had been referred toamilitary 
commission, including the defendants in the Septemberllprosecution. In compliance with the Lxecutive 
Order, their cases were halted. 
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In conducting its reviews, theTask Force worked closely with OMC. TaskForce 
members had access to OMC files, and OMC prosecutors briefed theTask Force on their 
cases. Upon request, Department ofDelense investigators and FBI agents who had 
worked on investigations met withTask Force members to answer their questions. The 
Task Force also reviewed original source inlormation pertaining to the detainees and was 
ableto identily previously unexploitedsourcesofevidence. 

As theTask Force completed its prosecution reviews, it identilied those cases that 
appeared leasible for prosecution in lederal court, or at least potentially leasible, if 
certain investigative steps were pursued with success. In this regard, theTask Force 
identifiedanumber of avenues for strengthening important cases and developing them 
fbr prosecution. For example, theTask Force determined that there were more thana 
thousand pieces ofpotentially relevant physical evidence (including electronic media) 
seized during raids in the aftermath ofthe Septemberllattacks that had not yet been 
systematically catalogued and required further evaluation for forensic testing. There 
were potential cooperating witnesses who could testify against others at trial, and key fact 
witnesses who needed to be interviewed. Finally,certain Ibreign governments,which 
had been reluctant to cooperate with the military commissions, could be approached to 
determinewhethertheywouldprovidecooperationinafederal prosecution. Given the 
limited resourcesoftheTask Force to pursue this additional work, the Review Panel 
referred cases that appeared potentially leasible for lederal prosecution to the Department 
ofJustice for further investigation and prosecutorial review. 

The Department ofJustice and Department ofDefense agreed uponajoint 
protocol to establishaprocess fbr determining whether prosecution ofareferred case 
should be pursued inafederal court or beforeamilitary commission. Underthe 
protocol—titled/^^/^^^/^i^/Z^^i^t^^^^/^^^^^C^,^^.^,/^^^^^^^^^^!^.^^^^^^^ —there is 
apresumptionthatprosecutionwill be pursued inafederal court wherever feasible, 
unless other compelling lactors make it more appropriate to pursue prosecution beforea 
military commission. The evaluations called for under the protocol are conducted by 
teamsofboth lederal and military prosecutors. Among the criteria they apply are: the 
nature ofthe offenses to be charged; the identity ofthe victims: the location ofthe crime: 
the context in which the delendant was apprehended: and the manner in which the case 
was investigated and by which investigative agency. The Attorney General, in 
consultation with the Secretary ofDelense, makes the ultimate decision as to wherea 
prosecution will be pursued. 

B. Decisions 

Asaresuh oftheTaskForce^sreview,the Review Panel referred 44 cases to the 
Department ofJustice for potential prosecution andadecision regarding the forum for 
any prosecution.̂ ^ Decisions to seek prosecution have been announced in l2ofthese 
cases:24remain pending under the protocol: and eight ofthe detainees initially relerred 
were subsequently designated lor other dispositions. 

The review participants did not determine that any additional detainees were potentially 
feasible for prosecution solely beforeamilitary commission at this time. 
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On May2l,2009,the Department ofJustice announced that Ahmed Ghailani, 
who had previously been indicted in the United States District Court for the Southem 
DistrictofNewYork for his alleged role in thel998 bombings oftheU.S.embassies in 
KenyaandTanzania, would be prosecuted in federal court.̂ ^ OnJune9,2009,Ghailani 
was transferred ftom Guantanamo to the Southem District ofNewYork,where his case 
is pending. 

On November 13,2009,the Attorney General announced that the government 
would pursue prosecution in federal court in the Southern DistrictofNewYork against 
the five detainees who had previously been charged belbreamilitary commission lor 
their roles in the Septemberllattacks. They are: 

^ Khalid Sheikh Mohammed, the alleged mastermind ofthe Septemberllplot: 

^ Ramzi bin alShibh,the alleged coordinator of the Septemberllplot who acted 
as intermediary between Khalid Sheikh Mohammed and the hijackers in the 
United States: 

^ WalidMuhammed Salih Mubarak Bin Attash(a.k.a.Khallad Bin Attash), an 
alleged early member of the Septemberllplot who tested airline security on 
United Airlines flights between Bangkok and Hong Kong: 

^ Mustafa Ahmed al-Uawsawi,an alleged lacilitatorofhijackers and money to the 
United States from his base in Dubai; and 

^ Ah Abdul Aziz Ali(a.k.a.AmmarBaluchi),asecond alleged facilitator of 
hijackers and money to the United States ftom his base in Dubai. 

On the same day,the Attorney General also announced thatthe prosecution 
against Abd al-Rahimal-Nashiri,the alleged mastermind ofthe bombing oftheU.S.S. 
C .̂i/̂ .would be purstied beforeamilitary commission. The Attorney General further 
decided that lour other detainees whose cases were pending before military commissions 
when the Executive Order was issued would remain belbre the commissions: Ahmed al-
Darbi,^oorUthman,Omar Khadr,and Ibrahim al-Qosi. In January 2010,the 
Department ofJustice announced that Obaidullah,whom OMC had charged but whose 
case had not yet been relerred toamilitarycommission,will remain in the military 
commission system. 

Twentyfourofthe referred cases remain pending with the Department ofJustice 
under the protocol, ^o final decision has been made regarding whether or in what forum 
these detainees will be prosecuted. 

The decision to pursue prosecution against Ghailani in federal court was made before the joint 
prosecution protocol was in effect. 
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Eight ofthe relerred detainees are no longer under active consideration lor 
prosecution. One detainee who had been relerred fbr prosecution was translerred 
pursuant toacourt order in his habeas case. Seven additional detainees who had been 
referred for prosecution were ultimately relerred back to theTask Force, based ona 
determination that the cases were not leasible Ibr prosecution in either federal court or the 
military commission system at this time. Six ofthese detainees were subsequently 
approved for continued detention under theAUMF without criminal charges, and one 
was approved Ibr transfer. Asaresuh ofthese subsequent decisions, there are currently 
36 cases with active prosecution referrals. 

C. Detainees ^ h o Cannot Be Prosecuted 

TheTask Force concluded that lor many detainees at Guantanamo, prosecution is 
not feasible in either lederal court oramilitary commission. There are several reasons 
Ibr these conclusions. 

First, the vast majority ofthe detainees were captured in active zones ofcombat in 
Afghanistan or the Pakistani border regions. The locus at the time oftheir capture was 
the gathering ofintelligence and their removal from the fighL They were not the subjects 
offormal criminal investigations, and evidence was neither gathered nor preserved with 
an eye toward prosecuting them. While the intelligence about them may be accurate and 
reliable, that intelligence, for various reasons, may not be admissible evidence or 
sufficient to satislyacriminal burden of proofineitheramilitary commission or lederal 
court. One common problem is that, Ibr many ofthe detainees, there are no witnesses 
who are available to testily in any proceeding against them. 

Second,many ofthe detainees cannot be prosecuted because ofjurisdictional 
limitations. In many cases, even though theTask Force Ibund evidence thatadetainee 
was lawfully detainable as part of al-Qaida—based on information that he attendeda 
training camp, or played some role in the hierarchy ofthe organization—theTaskForce 
did not find evidence that the detainee participated inaspecific terrorist ploL The lack of 
such evidence can pose obstacles to pursuingaprosecution in either federal court ora 
military commission. While the federal material support statutes have been used to 
convict persons who have merely provided services toaterrorist organization,^.^.,by 
attendingaterrorist training camp, there are potential limitations to pursuing sucha 
charge against the detainees.̂ ' 

^^Amongtheselimitations^First,thetworelevantstatutes^l8USC^^ 2339Aand 2339B^ 
were not amended to expressly apply extraterritorially to non-U S. persons until October 2001and 
December 2004, respectively. Thus,material support may not be available asacharge in the federal 
system unless there is sufficient evidence to prove thatadetainee was supporting al-^aida after October 
2001at the earliest. Second,the statute oflimitations for these offenses is typically eightyears (,̂ ^̂ 18 
U.S.C,^ 328^),which may bar prosecution for offenses that occurred well before the detainee'scapture. 
Third, because the statutory maximum sentence for material support isl5years(where death does not 
result from the offense), sentencing considerations may weigh against pursuing prosecution in certain 
cases. Some ofthese considerations would not apply to material support charges brought in the military 
commissions; however, the legal viability of material support asacharge in the military commission 
system has been challenged on appeal in commission proceedings. 
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Notably,the principal obstacles to prosecution in the cases deemed inleasible by 
theTask force typically did not stem from concems over protecting sensitive sources or 
methods ftom disclosure, or concerns that the evidence against the detainee was tainted. 
While such concerns were present in some cases, most detainees were deemed infeasible 
Ibr prosecution based on more fundamental evidentiary and jurisdictional limitations tied 
to the demandsofacriminal forum,as described above. 

Significantly,theFxecutive Order does not preclude the govemment ftom 
prosecuting atalater date someone who is presently designated Ibr continued detention. 
Work on these cases continues. Further exploitation ofthe Ibrensic evidence could 
strengthen the prosecution against some detainees. Other detainees may cooperate with 
prosecutors. Ifeither the Department ofJustice or the Department ofDefense concludes 
in the future that prosecution ofadetainee held without charges has become leasible in 
federal court or inamilitary commission,the detention decisions made in the course of 
this review would permit the prosecution to go forward. 

IX. Detention Decisions 

A. Background 

Under the Executive Order, the review participants were required first to consider 
whether it was possible to transfer,release, or prosecute each detainee. With respect to 
any detainees who were not deemed appropriate for transler,release, or prosecution,the 
review participants were required to "select lawful means, consistent with the national 
security and foreign policy interests ofthe United States and the interests ofjustice, fbr 
the disposition ofsuch individuals." 

In accordance with this framework, detainees were first reviewed to determine 
whether transler or release was consistent with the national security and fbreign policy 
interests ofthe United States and whether they could be prosecuted. Ifthose options did 
not appear leasible, the review participants then considered whether the detainee ŝ 
national security threat justified continued detention under theAUMF without criminal 
charges, and,ifso,whether the detainee met the legal requirements for detention. 

B. Decisions 

As the resuh ofthis review,48 detainees were unanimously approved Ibr 
continued detention under theAUMF. 

Although each detainee presented unique issues, all ofthe detainees ultimately 
designated for continued detention satisfied three core criteria: First, the totality of 
available information—including credible inlormation that might not be admissible ina 
criminal prosecution—indicated that the detainee posesahigh level ofthreat that cannot 
be mitigated sufftciently except through continued detention: second, prosecutionofthe 
detainee inafederal criminal court oramilitary commission did not appear leasible: and 
third,notwithstanding the infeasibility of criminal prosecution, there isalawful basis for 
the detainee^sdetention under theAUMF. 
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Broadly speaking, the detainees designated for continued detention were 
characterized by one or more ofthe tbllowing lactors: 

^ Signilieantorgani^ational role within al-Qaida,theTaliban,or associated 
forces. In contrast to the majority ofdetainees held at Guantanamo, many of 
the detainees approved for detention heldaleadership or other specialized role 
within al-Qaida, theTaliban, or associated forces. Some provided operational, 
logistical, financial, or fundraising support Ibr al Qaida. Others were al Qaida 
members who were selected to serve as bodyguards Ibr Usama bin Laden 
based on their loyalty to the organization. Others wereTaliban military 
commanders or seniorofftcials, or played significant roles in insurgent groups 
in Afghanistan ahied with theTaliban, such as Uezb-e lslamiGulbuddin. 

^ Advanced training or experience. The detainees approved for detention 
tended to have more extensive training or combat experience than those 
approved for transler. Some ofthese detainees were veteran /̂/̂ ^̂ /,̂ /.̂  with 
lengthy involvement in the training camps in Alghanistan. Several had 
expertise in explosives or other tactics geared toward terrorist operations. 

^ l^xpressed recidivist intent. Some detainees designated for detention have, 
while at Guantanamo, expressly stated or otherwise exhibited an intent to 
reengage in extremist activity upon release. 

D Historyofassociationswithextremistactivity Someofthedetainees 
approved for detention haveahistory of engaging in extremist activities or 
particularly strong ties(either directly or through lamily members)to 
extremist organizations. 

,^^n^//^^.^/,^^^^^i^/^^//^^. Under the FxecutiveOrder,everydetainee^s 
disposition must be lawfttl. Accordingly,theTask Force consulted closely with the 
Department ofJustice regarding every detainee approved Ibr continued detention to 
ensure that the detainee fell within the boundsofthcGovernment^sdetention authority 
under theAUMF,as described above. 

^^i^.^^^^//i^^^^/c^^^^^^//^^^.^//^/^. Although dangerous and lawftilly held, the 
detainees designated for detention currently cannot be prosecuted in eitheralederal court 
oramilitary commission. While the reasons vary ftom detainee to detainee, generally 
these detainees cannot be prosecuted because either there is presently insufftcient 
admissible evidence to establish the detainee^sguihbeyondareasonable doubt in eithera 
federal court or military commission, or the detainee^sconduct does not constitutea 
chargeable offense in eitherafederal court or military commission. Though prosecution 
currently is not feasible for these detainees, designatingadetainee for detention does not 
preclude future prosecution in eitherafederal court oramilitary commission should new 
evidence or other developments makeaprosecution viable. 

Ti^^^.^^^^^^/^^,^^^^^/^^^^^^^//^^!^,^//^/^. Finally,none ofthe detainees 
approved for detention can be salely transferred toathird country at this time. This does 
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not mean that the detainee could never be safely translerred toathird country. Rather, 
designating the detainee Ibr continued detention at this time indicates only that given the 
detainee^scurrent threat and the current willingness or ability ofpotential destination 
countries to mitigate the threat, the detainee is not currently eligible for transfer or 
release. Should circumstances change(^^,should potential receiving countries 
implement appropriate security measures), transfer might be appropriate in the future. 

C Continued Reviews 

Detainees approved Ibr continued detention under theAUMF wih be subject to 
further reviews. First, in accordance with the Supreme Court^sdecision in ^^^^^^/^^^v. 
Ẑ ,̂̂ /̂ ,̂ ^ each detainee has the opportunity to seekjudicial review oftheir detention by 
filingapetitionforawritofhabeascorpus in federal court. In such cases, the court 
reviews whether the detainee falls within the government^slawful detention authority. In 
cases where courts have concluded that the detainee is not lawfully held, the courts have 
issued orders requiring the government to take diplomatic steps to achieve the detainee ŝ 
release. Thus far, federal district courts have ruled on cases brought by four ofthe 48 
detainees approved Ibr continued detention. In each ofthe lour cases, the district court 
denied the habeas petition and upheld the lawfulness ofthe detention. Many other cases 
are pending in district court, and some are pending on appeaf 

Second, as the President stated in his speech at the National Archives,"a thorough 
process ofperiodic review" is needed to ensure that "any prolonged detention is carefully 
evaluated and justified." Thus, in addition to thejudicial review afforded through habeas 
litigation, each detainee approved for continued detention will be subject to periodic 
Executive Branch review. 

X. Conditional Detention Decisions: Yemeni Detainees 

As discussed above, the review ofthe 97Yemeni detainees posed particular 
challenges from the outset given the security situation inYemen. After conductinga 
case-by-case review oftheYemeni detainees, the review participants unanimously agreed 
that 36Yemenis (29 of whom remain at Guantanamo)are appropriate for transfer,subject 
to security measures, and that 26Yemenis should continue to be detained under the 
AUMF in light oftheir individual threaL In addition, there are currently fivcYemenis 
with active prosecution referrals, two ofwhom the Attorney General announced will be 
prosecuted in federal court for their roles in the Septemberllattacks (Ramzi bin al­
Shibh and WalidMuhammed Salih MubarakBin Attash). 

The remaining 30Yemeni detainees were determined to posealower threat than 
the group of detainees designated for continued detention under theAUMF. Nonetheless, 
the review participants determined,based onanumber offactors, that these 30 detainees 
should not be transferred toYemen in the near Ititure and should not be among the ftrst 
groups oftransfers toYemen even if the current moratorium on such transfers is lifted. 

^^122S.Ct 2229(2008) 
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Thus, these 30 detainees were approved for "conditional" detention, meaning that 
they may be transferred ifone ofthe following conditions is satisHed: (l)the security 
situation improves inYemen; (2)an appropriate rehabilitation program becomes 
available; or(3) an appropriate thirdcountry resettlement option becomes available. 
Should any of these conditions be satisfied, however, the remaining 29Yemeni detainees 
approved for transler would receive priority for any transler options over the 30Ycmeni 
detainees approved for conditional detention.̂ ^ 

At the timeofthe closure ofthe detention facilities at Guantanamo, the status of 
detainees approved Ibr conditional detention will be reconsidered Ibr possible transler to 
Yemen,athirdcountry,oradetention facility in the United States. 

X I . Diplomatic efforts 

The President^sExecutive Order recognized that diplomatic eflorts would be 
essential to the review and appropriate disposition ofindividuals detained at 
Guantanamo. Toimplement the review decisions approving the transler of detainees, the 
order provides that the "Secretary ofDefense, the Secretary ofState, and,as appropriate, 
other Review participants shall work to effect promptly the release or transfer ofall 
individuals Ibr whom release or transfer is possible." The President emphasized this 
point during his speech at the National Archives, stating that for cases involving 
"detainees who we have determined can be translerred salely to another country...my 
Administration is in ongoing discussions withanumber of other countries about the 
transfer ofdetainees to their soil." 

Toft^lfill this mission,the Secretary ofState created an oflice to lead the 
diplomatic efforts to transfer detainees and appointed an experienced career diplomat to 
serve as the Special Envoy for the Closure ofthe Guantanamo Bay DetentionFacilities. 
The highest levels in the administration supported these efforts. ThePresident,^ice 
President, and Cabinet members—including the Secretary ofState, Attorney General,and 
Secretary for Homeland Security—have discussed the closure ofthe Guantanamo 
detention facilities and the transfer ofdetainees outside the United States with their 
Ibreign government counterparts. Toassist these diplomatic efforts, the National 
Counterterrorism Center facilitated the sharing ofinformation about the detainees with 
fbreign governments considering whether to accept them. In addition, the govemment 
arranged meetings between officials ftom interested countries and detainees at 
Guantanamo to facilitate resettlement and repatriation discussions. 

From the outset ofthe review,the State Department developedadiplomatic 
strategy Ibr Guantanamo, focusing on efforts to resettle detainees who could not be sent 
to their home countries because of posttransfer treatment concerns. lnJune2009,the 
United States and European Union concludedajoint statement in support ofthe 

^^Ten ofthe detainees approved for conditional detention had initially been approved for transfer 
by the review participants, because the specific conditions placed on the transfer approvals of theselO 
detainees were the equivalent of those used for the conditional detention category,the lOdetainees were 
later redesignated for conditional detention. 
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resettlement ofanumber of detainees in Europe, expressing the readiness of certain 
member states to resettle former Guantanamo detainees onacase-by-case basis. 
Following this joint statement,anumberofLuropean governments—such as Spain, Italy, 
Portugal, and Ireland—announced that they were prepared to work out arrangements to 
accept some detainees. In addition, the Government ofPalau also announced its 
readiness to acceptanumberofUighur detainees. Following these initial successes, the 
State Department intensified efforts to implement resettlements. Thepublicoffersby 
some European governments to resettle detainees encouraged other govemments to make 
similaroffers. 

Todate, the diplomatic efforts taken under the Executive Order have led to the 
resettlement ofl8detainees in the following seven locations: Belgium,Bermuda, 
France, llungary,lreland,Palau,and Portugal.̂ ^ Resettlement negotiations are ongoing 
withanumber ofcountries,^.^.,Spain, Switzerland,and Slovakia. In addition,Italy 
accepted two detainees Ibr criminal prosecution on charges stemming from pre-9/11 
activities. All efforts to resettle detainees include discussions with receiving 
governments about post transfer security measures, as well as other issues such as the 
integration and humane treatment of resettled detainees. 

The process Ibr engagingacountry on resettlement issues can be lengthy and 
complicated. The State Department has engaged in discussions with dozens ofcountries 
across the globe to initiate or further resettlement negotiations oncehhas been 
determined thatagovernment is open to discussions. When this process is successftil, 
initial receptiveness leads to discussions regarding individual detainees, Ibreign 
government interagency review,fbreign government interviews of prospective 
resettlement candidates, the Ibreign government^sformal decision-making process, 
integration plans, and, ultimately,resettlemenL The length ofthe eflbrt often has been 
influenced by political and other issues in potential resettlement countries(^^,public 
perceptions of current and pastU.S.detention policies), third-country views(and 
sometimes pressure)with respect to detainee resettlement, and public views ofthe 
Guantanamo detention facility generally. Depending on how these factors affect 
individual cases, the process can be very lengthy. 

Oncearesettlement has occurred, the State Department and other agencies remain 
in contact with host governments tbllowing transler on these issues. The State 
Department is engaged in ongoing discussions Ibr the remaining detainees who cannot be 
repatriated due to post transfer treatment concems and is on track to lind resettlement 
countries for most ifnot all ofthe detainees in this category. 

The State Department also has worked to repatriate detainees to their home 
countries, in coordination with other agencies and with the National Security CounciL 
Thus far,24detainees have been repatriated since last January to nine different 
locations—Afghanistan, Algeria, Chad, Iraq, Kuwait, Saudi Arabia, Somaliland, the 
United Kingdom, andYemen. All decisions to repatriate detainees have been made in 

From 2002-2008, atotal ofeight Guantanamo detainees were resettled, all in Albania. 
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light ofthe latest intelligence information and with the consent ofall relevant agencies. 
In light ofsuch inlormation,and following the attempted terrorist attack on December 25, 
2009,the President announced that repatriations toYemen would be suspended for the 
foreseeable iLiture. In addition, the government has adopted enhanced procedures for the 
implementation of repatriation decisions, requiringacabinetlevel review prior to going 
fbrward with any repatriation. 

XII. Conclusion 

The review process established pursuant to the Executive Order is now complete. 
The participating agencies have reviewed and unanimously agreed on dispositions for 
each ofthe240 detainees subject to the review. The agencies responsible Ibr the review 
will continue to handle operational issues involving detainees, including the 
implementation ofthe review determinations, and the National Security Council will 
coordinate the resolution ofpolicy issues pertaining to Guantanamo. TheTask Force has 
ensured that its analysesofthe detainees and the inlormation collected in the course of 
the review are properly preserved to assist in the resolutionofthese issues going fbrward. 
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